Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



'x' 



^ 




,1 



K 



* .* 



le 



I 






Qi'^ 



.^ 



C.^' 



2> 



.1 



DISCOURSE 



UPON THE 



REMOVING of TENANTS, 

PUBLISHED TO SERVE A5 A SPECIMEN OF THE 

LECTURES 

INTENDED TO BE DELIVERED 

Upon the Practice of the Law of Sjcotlanjp^ 

B T 

WALTER ROSS, WRITER TO THE SIGNET. 



Flu RIM A ERiT IN OMNI JURE CIVILI ANTIQUf- 
TATIS EFTIGIESy ET PRISCA VERBORUM VETUSTASa 
ET ACTlONUAt GENERJ ^JFDAMy QUJE WAJORUM COHSUE*- 

TUDiNEM viTAM<iyE de<:larabant. Qc. dc Orat. 



The Clafs is to be opened upon the 1 8/A of November next. 



EDINBURGH- 

J>RINTED BY MUNDELL AND WILSON, ROYAL BANK CLOSE ; 

ANDSOLOBY 

WILLIAM GIBB, BOOKSELLER, PARLIAMENT-HOUSE. 

MDCCLXXXIL 



DISCOURSE 



iJPQN TH« 



REMOVlNG^f TENANTS- 



* T^HE firft aa of J)roperty (fays SirThomas 

* X Craig*) exercifcd by a purchafer of 

* lands, or a vafTal infeft, is to give warning 

* to the whole tenants of his lands to remoTe^ 

* unleis they acknowledge him for their Matter," 
^ and confent to hold their poflefiions thence*« 
^ forth, upon fuch terms a$ he is pleafed to im-^ 

* pofe : And thus (* Sui tituli n>tres undique rx- 

* ploret^ ) he effedlually tries the ftrength of 
^ his tides, againft every other pcrfon pretend- 

* ing to any feparate rights whether of pro- 

* perty or poiTeflion/ 

At this period, lands Were affedled with a 
Variety of incumbrances, which haVe fince that 
time vaniflied out of pradlice. — Befides the par- 
ticulars known to us at prefent j there were then 

A 3 Hornings 
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rioraings expired year and a day — Bafe Infeft>» 
ments clad with pofleflion — Infeftments i» 
ward- land, not confirmed-^— Expired Comprif- 
ingjf, ' and mafty others^ which crCfctcd trcroble 
ancf «penec to pnrchafers. ' 

A General Removing was, in thofe days, a^ 
method of difcovetiag tfaefa latent evils .1 — But, 
now that their number is decreafed, and the 
fyHom of our Regifters can;^)leated,. this adUoia; 
has given place to fhaf of 'l^edli^ibn afidhii- 
probation, againft every pcrfon, who, by the 
records, appears to have any kind of right, 
r ' Anteridr (cpntinicfflf Clraig) tS6^ the 1560 *>^ 
^- Jthc. tBtCthod of rcinoviDg tiad e!>is*-*^The Ma-» 
VAkt cwne to tfec tcnatrt.'s' htoafcf ^id vetb^ly* 
*, wiamcd^ or gaVe him noTiod^ tx) itemova ftttbrf 
*, endfding: tef m of WhitfunAay^ This danb^ htf 
^ btokj^ A tvQCiUn plaUety^ dr^tMat^di/b f , intc? 
*- twat parts-^+'i^a a fymbol of all' skgreemeiit and 
*- connediion heki^ thenGfeftJrth at an end be^ 
• tween the tenant and himielt* 
- The difh hrpkeri upon this occafiott, triuft 
have appeared ipery fignificant. ^— The tenant? 
was to eat no more of the pr'oduce 6i thefe lands^ 

' If 

* It ^ould have been 1555» 
*j* X*Dfd Stair calU it a Lance, and Mr Erfkine diminiHics I't ttf 
a Waticl. TJie words ufed by Craig are Lancem (ligncam^ five 
iifcum efcarium) not Laneeafn.^'-~-Lanx h t I)ifli 6r PJattcr— ^ 
Lancea is Latin for a Lance.— I cdn find» thercforci ao authority 
either for the Lance or the Wand. « 
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f"^ If cl^ tenant did not willingly removed 
\ upon the feco&d day after Whitfunday f , the 
^> Mailer forced him and his faimlj out of tbcf 
^ houfes, and drove bis cattle out of the fields [^ 
*/ aftir which) the Mafter^s cattle were immedi- 
^ ately put on, Btit, as it often happened thaS 
'^ the tenant, unwilling to remove, and truftiBg 

* to his friends, oppofed force to force,, who^i 
•< evfer got the. better in- the fray, kept the poih 
^ fdflion.— If theLordf tberefote^ found hijftfjaJ^ 
^ unable tQ i^en^oye Hs tenant^ he hi^d no acheg 

* ren^edy but an action for the violent prqfits^* 

The natural mode of recovery, either o£ 
snoveables or land unjuilly detained^ i% to lajc 
l^old of the onci when an opportunity ofiers ; and 
tfi> eater upon, and take pofTeffion of the other| 
by expelling the intruders. Thefe were the me-r 
thq^ls of procuring juftice in rude ages, and 
^ufttake place at all periods, in degrees propor- 
tionable to the feeblenefs or ftrerigth of Civil 
Government. If the Laws of England. and 
Scotland were at one period the fame (a truth 
which may now be alTumed as dempnftra^ted) 
how did it happen, that the removing of tenants 
in the South, had, long before the fifteenth cen- 
tury, proceeded, quietly, and according to efta** 
\)hflied rules ? *-r* The enquiry is interefting: it 

muft 

r %, Qt A* A 

f the Ejefticm confcqnently was executed upon the thir4 Jaf^ 
t|lier the term. 
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tirad throw light upon the manners of the ^vAdi 
ki both nations, and fupply the hiftpry of thi* 
part of Pradice, about which our Writers havcf 
kft us almofl entirely in the dark. 

Thfe inhabitants . of the whole ifland, for a 
long period, knew no other methods than thef 
. natural ones I have mentioned. The antient 
Feudal Lords uflbd very little ceremony with! 
their vafTals and tenants. When they chofe tor 
fid themfelves of any of thefe dependents, they* 
bften did it by force of arms : and as to their' 
villains^ force Was not neceflary; the men and 
their pofleflions lay entirely at their mercy.' The 
J>arty who from weaknefs had fuiSered the in- 
jury, was obliged to apply to the Law (for the 
Law is always the refuge of the weak) which' 
allowed him a writ, i. e. an- order from' the 
King to the Sheriff, to try the complaint re- 
garding his being forcibly deprived of the lands^ 
there mentioned. If it appeared that the per-^ 
fon complained Upoii, had hiinfelf a preferable 
right to the lands, in that cafe, his attack upon: 
the other* Was jttftifled ; if riot, the complainer' 
l^as reftored by authority of the Prince. 

When the Roman Law came to be liudied in 
Britain, it fuggefted. That no fubjedl in the 
jieaceable poffeffidn of his property, ought to 
be deprived of that pofleflion by private vio-* 
kace } and that, wherever this rule was infrin- 
ged^ 
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ged, the former pofleflbr fhould immediately 
be reftoredj without any regard to the point of 
right. In fhort, tht petitory and pojfejfory anions 
were adopted, and imitated. — Accordingly (as 
we arc taught by the Englifh Lawyers) the 
Affife ofnouvelle dtjfe'tfine was introduced, in or- 
der to reftore the pofleflion, of which any perfba 
had been deprived. It was termed an Affife^ 
from afftdtOy or the fitting together of Judges, 
the fame as Sederunt with us ; and nouvelU dif* 
fetfine^ from the recency of the wrong. — Lord 
G)ke informs us, that the Judges held the£e qf* 
fifes at flated periods ; and it was neceflary that 
all the wrongs preceding that affife fliould be 
brought before it, otherwife they coiild not be 
heard. Thefe were termed ancient dijfeifines ; and 
thofe pofterior to the affife, nouvelle diffei/tnes. 

All entries of private parties upon land, were 
appointed to be gone about in a peaceable and 
quiet manner'^ : they funk, therefore, into mere 
iymbols, and writs were framed to anfwcr the 
various cafes that occurred. — By virtue of thefe 
Writs, every queftion regarding the poifeffioa 
of lands, came at lafl to be determined ; and, 
jimong others, the rights of proprietors and 
their tenants by leafes, or, as the Law deno*^: 
minates them, tenants for terms of years ; and 
glmoft exactly by the fame procefs, as if a leafe 

had 

f 3tat. 5* Klchard II. cap. 8f 
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lifed been a redleJlaU in the pcrfbn of the itvAvA^ 
It was not a real eftate ; but it was eftablifhed 
by a deed equally formal, and containing thQ 
fame ciaufes as a charter.— The mode of trial 
vrhich thus took place, greatly heightened th9 
fimilitude. If a tenant refufed to remove, th? 
proprietor made an entry upon the land, and 
put him oat. If the tenant fuSered this, and 
it happened to be wrongfully done, the tenant 
was thqii held to be difftiftd^ and became enti-^ 
tied to the proper writ, in order to recover th* 
poffeffion,-^If, on the other hand, he refyfed 
to move notwithftanding the entry, no force 
could be ujfed : the Matter was held to be d{f^ 
filfed by his tenant, aad could do no mpre tha4 
try hi9 a<5lion as the Law dire<^ed. 

Similar manners in Scotia^ produced ii-^ 
milar remedies, and dtabliihed the fame pro^ 
tcfe in every other, right relating to property, 
\mt that of tacki .--^0\kx ancient Laws abound 
with regulations refpe<5ling ^z notwdle dijfeiftnc : 
•-^we have the form of th^ grieve, and proce^^ 
dure upon it :-— we hav^ all the caies and nice* 
ties of the adion minutely pointed out in th^ 
{old code. Still, however^ thefe Laws did not 
all at once take violence out of private hands, 
•—Various cafes occurred, to which the writ 
4id not apply j and, upon thefe occafions^ 
jch? old hrcvi manu method was alwife revived. 
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^rf— To, prevent "^this, Robert the Firft, in imita- 
tion of Laws made in England, extended the 
^rit of dijlfeifine to all other known cafes i and 
having thus provided a legal remedy, iie or- 
dains, ' That whofoever fhail be found to com - 

* mit difleifine with force and armour^ after the 

* publication of this Statute, he fhall be impri-* 

* ibned, and pay t^ the King a great amercia- 

* meat, at the King's wilU' * 

Thefe adionfi, at firft, were not adequate to 
the evil, either in England, or in Scotland : they 
went no farther than the pojfejjion ; the qacftion 
of right might afterwards have been tried by 
die hreve de reiio f . The nQmxelle dijfeifine^ then, 
had the fame efFecfl as the pofterior procefs of 
ejcSlion and intrufion^ i. e. ^he reftitution of the 
' pofTeiGon to the perfon deprived of it by pri- 
vate violence. It reftored the tenant, if unjuft- 
ly deprived of his eftate, in the lands ; and it 
reftored the poffeffion of the lands to th^ Lord, 
if it happened to be illegally with-held by the 
tenant. 

* Iq fmall properties, fuch as tenements within 
hurgh^ thefe double adlions proved diftrefsful to 
the lieges. — To remedy this, we find^ in the 
Leges Burgorim^ a Statute of Robert Bruce, 
made ^ for help of the Poor anent recent dc- 

B * forcc- 

* ift Stat. Robert I. cap. 12. 

f According to the modern pra6lice by the Declarator of 
Property. 
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* forccment within burgh.' — After dirediiig a 
plain and fummary mode of procefs to be obr 
ferved by the Magiftrates, the Statute declares,- 

* That he againft whom the Affife delivers, 

* fliall never afterwards be heard thereanent.' 
This aft further contains an enumeration of the 
different rights, of which people were ufually 
diffeifed ; fuch as, nvadfets^ liferents^ annual-* 
rentSy <^c. In fhort, every adl which difturb- 
ed a man's poffeflions, or by which his pay- 
ment happened to be with-held, became a kind 
of civil *wrongj and was tried as a deforcement ; 
exadlly as in England, where the forms, as we 
ftiall afterwards find, are preferved in pradlice 
to this moment. 

In the very ancient cafes of Ejedlment a^- 
mongft us, no inftances are to be found of one 
being brought by tenants upon leafes for term 
of years'^. — In England, on the contrary, fuch 
tenants were generally the plaintifis in thefq 
adlions.-^The complainers, in Scotland, appear 
always to have been proprietors of the fubjeSls 
demanded ;-^a circumftance, which proves, that 
tenants for term of year-s were either little known 
nvith us; or, what is more probable, their leafes 

were 

♦ Balfour indeed (p. 208.) mentions the form which a tenant 
by leafe is to purfue for recovery of his pofleffion and damages | 
and it is marked R. M. — But, from every circumftance, 'tis pvi^ 
dept that this form relates to the cuftora eftablifhed in the time of 
the Jamcfes, which he meapt to fupport by inference from the I^ M? 
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^ete for a long time not confidered as of any 
value or importance ; and the holders, dejecfled 
by poverty and habitual opprefGon, were unable 
to procure themfelves juftice.--^If, with fome 
of our beft Writers, we fuppofe the whole la- 
bourers of the earth to have been villains^ or 
bond-men, at thefe periods, this circumftance will 
be perfe<5tly accounted for. 

Even when tenants, by a change of manners^ 
arrived at fome confideration — ^when tacks came 
to be noticed by law, they were not allowed to 
have any fimilitude to rights of property : they 
Were held to be trxeve per/bnal agreements, of very 
flender confideration. — ^The brieves of deforce- 
ijient had only been granted to proprietors by 
infeftment ; and, therefore, it is extremely pro- 
bable that the benefit of them was refufed to 
tackfmen, who, according to the later ideas of 
the Scots inveftiture, could not be faid to be 
dijjeifed. — ^Till theAifl:, therefore, of James the 
Second 1449, tenants were turned out qf their 
pofleflions manu forti, and without any cere- 
mony. Among the powers given to the Lords 
of Seflion forne years afterwards, the fpoliatioti 
^f tacks and maillings is particularly commit- 
ted tojheir co^nifance*: and, from a decifion 
reported by Balfour, it appears, that even fo 
late as 1549, a tenant forcibly ejeded from his 

B 2 farm, 

* 14th Pari. c. 6i. 1457. 



{' 11 ) 

farm, had not an a(^ion againd the eje£lot^ 
for being reftorcd, if' that ejedlor happened ta 
be a ftranger or third party : it was found thac 
fuch an adion belonged only to the Mqfier^ 
Laird of Durie contra Stephen Daddiflon. 

The rule is originally an Englifll ofteu A te- 
nant oil/led or diffeifed, had antiently no re- 
medy, but an adlion for breach of contradl a- 
gainft the ejedlor. But, fays Sir Will ram Black- 
fton *, * If the ovifter was committed by % mere 

* ftranger, the lefTer might, indeed, by a real 

• a6lion, recover pofleflion of the freehold; but 

* the leffee had no other remedy againft the 

• ejedlor, but in damages. 

Afterwards, the Englifh Courts agreed in 
affording the tenant- a compleat remedy againfl 
all ejedors. They awarded both reflitution of 
the land, and (Jamage for the oufler, and that 
fo early as the reign of Edward IV. anno 1461,; 
or at farthefl of Henry VII. 1485 f .-— But, from 
the decifion of our Court juft quoted, the old 
rule feems to have remained in Scotland. 

The tenantry, deprived, for fuch a long time^ 
of legal remedies, and tofTed about at the plea-' 
fure of their Lords, began at lafl to feel their 
bad ufage, and to affume a degree of fpirior 
from their numbers. — They ventured fome- 
times to dijfeife their Mafters, by intruding 

into 

♦ Vol. III. p. 200. .f P, 20*I..t 
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iitto their kiids, or retaining them agatnjl their 
nvilL Thefe violences produced cap. 78. of 
James II.'s 14th Pari. 1457, * anent maijlerfull 

* men^ wha fchaips them to occupy, matter- 
^ fully. Lord's lands both ipiritual and tem-^ 

* poral/ 

The Lords, thus deforced^ are ordered to ap-* 
ply to the * King's Sheriff or Bailie, and to afk 

* their ground to be devoided of the violent 

* pofleflbrs, or to fee what reafon they pretend ;. 

* and if the Sheriff finds no reafon in the occu-* 

* pation of the ground, he fhall devoid the 

* ground both of htm and his goods ^ and charge 

* him, in the King's name, no further to cKf- 

* turb the proprietor.' 

Here we have a very plain mode of Remov- 
ing in James II.'s time ; for the tenant intrude' 
ingy or the tenant retaining a pojfejfton^ againft the 
will of the Lord, was equally a deforcer or mafter-^ 
ful w^«.-^The Statute is evidently a revival of 
the ancient procefs of deforcement. The par-* 
ty injured complains to the Sheriff, of being 
difpoffeffed ; and the Sheriff, in virtue of this 
Statute, is authorifed to take immediate trial of 
the matter, to ejecfl the violent poffeffor, and to 
reftore the lands to the owner. 

This adi, fimple in its procefs, was foon for- 
got : it was made in favour of the Lords y not of 
tenants ; and thefe difdained to haVe recourfe 

to 
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to It, when pofTeft of force enough to do thcif 
own bufinefs. 

' In the fucceeding ages, every thing between 
mailer and tenant appears to have been carried 
on altogether by private violence. Some deci- 
fions are preferved, which indicate, that the 
tackfmenat times obtained jufticCj and were re- 
ftored to their polTeffions, after being violently 
difpoffelTed from lands held by tack*. — But, 
inftances of redrefs were few, in proportion to 
the injuries received ; and thus, left to them- 
felves, and unprote6lcd by the Law, defpaii* 
often drove them to repel force by force. 

One part of the ancient ceremony remained* 
The Mafter, as Craig mentions, before remo- 
ving a tenant, broke a dijh before his door, 
and commanded him to leave the lands. This 
was no other than the making an entry ^ which, 
till of late, was neceffary to be done by every 
Englifli landlord. The cutting down a tree, or 
any other {ymbolical acl, is the warning in 
England, which a tenant-at-will got to remove^ 
And the difference in the 15th century^ was, 
that it was neceffary for the Englifh tenant to 
be ejedled by th^fentence of a Judge ; whereas, 
in Scotland, the landlords did this bufinefs by 
their onvn authority. The original writs, whe- 
ther taken out by the matter or the tenant^ 

then 

• Balfoufi p, 468. 
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then bore, and ftill bear, the difleifinc, or injnrf 
complained of, to have been done vi et armis. 
But in fa6l the violence remained no-whcre, 
but in the words of their procefs. The EngU£h, 
in this refpedl, were compleatly civiUzed ; v^hile 
Scotland had relapfed into abfolute barbarifm, 
and continued in it fo very late as the i6th 
century. 

James the Fifth awakened in fome degree the 
{pirit of the Commons.-— By his zeal and fuc- 
ccfs in the clearing the country of robbers and 
outlaws, one great fburce of their calamity was 
for the time clofed up. — * The ru/h-bu/hes ivete 
* faid to keep the cattle *.' — ^By his eafy manners, 
the poor were encouraged to approach his per- 
fon with their complaints. The moments of 
kifure which he had in his expeditions, hefptnc 
in hearing and protecting the lower clals of 
people. His quarrels with the Nobility fofter- 
ed this difpofition ; and, when dead, he was 
gratefully remembered under* the title of the 
Poor maris King. 

It was at this time, alfo, that the minds of 
the people began to ferment with religious opi- 
nions. The Commons of Scotland, who for 
ages had tamely fufFered every evil, civil and 
religious, which their fuperiors had been pleaf^ 
ed to inflidl, now ventured to think a little for 
themfelves. The extreme weaknefs of Govern^ 



f Jfawthornden^ 
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^lent, and diftradions pf the Nobles, upon the 
acceflioa of the infant Queen *, encouraged 
this rifing fpirit j and the fame arms which 
were to defend religion, feem to have been 
firft brandifhed in defence of tacksy farms ^ arid 
folfejjions. Under the new unsettled Govern- 
ment, the people expevSled no protei^ion from 
the injuries of their Superiors ; and, therefore, 
Hncomman preparations were made, to maintain 
by force what they fuppofcd to be their rights. 
The defcription given in the following A61 of 
Parliament, of the jfitiiation of this country at 
that period, is above the colouring of modem 

Jaiiguage f* - 

/^tb of Augufi 1546* 

' * The whilk day, the Lord Governor, and 

the Three Eftaites of Parliament, ratifies and 

'* apprievis in this prefent Parliament, the hdi 

'- made at Striviling the eleventh day of Junii, 

the zier of God 1546 zieres, made anentis 

the laying furth of tennents by their over 

Lords, as at mair length contained in the faid 

AA, of whilk the tendur follows.—^ ** The 

whilk day, the Lord Governor, with advice 

of the Queen^s Grace, and Lords of Councel, 

underftandan that there is great convodationj 

made in the realm, for putting and laying 

men furth of their taks and fteadinges ; and 

* ficklike, 

* Mary, f 3d Pari, of Mary, cap. a. 1546* 
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ficklike, to refill to the Lords of the ground, 
their Baillies and Officiares, to lay them 
foorth ; quhilk is occafion of great trouble and 
Jlaughter among fi our Soi)ereign LorcTs lieges: 
Therefore, it is ftatute and ordained. That 
letters be dire<5led to all Scherrifs, Stew- 
ards, Baillies, and to their Deputes, and to 
uthei* OfEciares of the Queen*s Scherrifs in 
that part) to pafs to the mercat-crofs of the 
head-burrows of the fchires, and there, be 
open proclamation, command and charge all 
and fundrie our Sovereign Ladle's lieges, of 
whatfbmever degree they be, that nane of 
them take on hand to make any convocation 
for putting and laying furth of any tenants ; 
bot that they, be their Baillies and Officiares, 
lay furth the faid tenants gudes orderly, con- 
form to the laws of the realm obferved and 
keeped in time bygane : Nor zit that ^ na 
manner of tennents make ony convocation or 
gatherings for refiftance\ to the Lords of the 
ground^ their Baillies, Officiares, under the 
pains contained in the Adls of Parliament made^ 
againft them that makes ony gadderings or 
convocations; with certification to them that 
does on the contrairie, that they fall be called 
at particular diets, and fall be punlfhed with 
all rigour as accordis : ^ And gif ony perfon 
thinkes them oiFended by others, ordains that 

C ' they 
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^ they fall be called outher crimiiially or ci* 

* yilly, and juftice fliall be adminiftered as ac-» 
^ eordis.' 

By this Statute, Craig's account of removing 
tenants in Scotland is inore. than juftified, — ^ 
The Lord Governor^there mentioned^ was James 
Earl of Arratij apparent Heir to the Crown, who 
had juft wrefted the regency from Cardinal 
Beaton. 

This Statute, a n^rc prohibitory adl of power^ 
was intended to fecure the public peace, with- 
out applying a remedy to the evils which di- 
.fturbed it. . 

Tenants had ofteii good titles to retain their 
pofleflions : they had unexpired leafes^ rentals^ 
and other rights, to which their Matters often 
paid no regards So little attention was given 
to the threats of this unmeaning A(S, that the 
common law juftified!, in many cafes, the re^ 
Jtjlance of the tackfnieri and their friends, — • 
Balfour has preferved decifionsj^ not three years 
pofterior in date, where the Judges determined^ 

* That a peiibn being in pofleffion of lands, or 
^ other things, gif another attempts to put him 

* furth by nx/ay of deed ^ he may defend his own 
^ pofleflion, quia ^im nji in continenti repellere 

* licet ; and ficklike, it is leifume for a man to 

* ajjyt his friend^ for miaintenance of his owa 

* poiTefTion.' — ^The intelline war, thus annually 

reilewed. 



jrenewed, continued to be waged for nine years 
longer, owing to the diftradtion of the times. 
At laft, under the regency of the Queen mo- 
ther*, the well-known A61 pafled anent re* 
moving of tenants. 

Ha VI NO jrhus endeavoured to account for the 

Angularity of our Removihgs preceding the reign 

of Mary, and to fupply the hiflory of that 

T matter, V proceed to confider the Statute f 

which reduced it once more into order 

2oth June issS- 
* It is ftatute and ordained. That, in all times 

* coming, the warning of ali tennentSy arid o- 
' thers, to flk and remove fra lands, milnes, 

* filhings, and pofTeflions whatfoever, fall be 

* ufed in manner following : 77?^/ is to fay^ 

* Lauchful 'warning being made ony time with- 

* in the year, 40 days before the feaft of Whit- 

* fnnday, outlier perfonally, or at their dwelr- 

* ling-places, and at; the ground of the lands ; 

* and an copie delivered to the wife or fer vandes, 

* and, failzieing thereof^ to be afE;^ed upon thd 

* yettes or dures of the dwelling-places of the 
^ faid lands, gif onie be ; and thereafter, the 

* famen precept of ^warning to be read in the pa- 
^ rilh-kirk where the lands lyis, upon an Sab-. 
^ b^th-day, before noon, the time of preaching 

C 2 * and 

* * Mary of Gulfc. f Pari. 6, cap. 39. 
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* and prayer; and ane copie left and affixed 

* upon the maid patent dure of the kirk, 40 days 

* before the term ; and na furder laying foorth 

* of ilrefles and removing upon Wednefday, to 

* be ufed in time to come/ 

What has been faid, however, regarding the 
barbarous mode of our Removings anterior to 
this Statute, is to be underftood in a more limit- 
ed ienfe, than Craig, or any of our Syftematic 
Writers, have defer ibed it. The verbalzvarnin^y 
and the fummary removing, only took place, 
by law, between the grmter of the tacks, or 
the proprietor of whom the polTeilion was held, 
and the pojfejfor holding of him, u e. as the En^* 
glifh term it, between very Lord and very Teuanh 
In mod cafes, where they were ftrangers to each 
other, deriving their property and pofleflion from 
third parties, it was requifite that the tenant 
fhould be put out by the decree of a Judge, and 
by the Officers of the^'Law ; at lead if it was 
done by force, in the common way, tha^ force 
was UlegaL This is evident from the whole 
tracl of decifions of thefe days, preferved by 
Balfour ; and it is further very plain, that the 
Courts of Juftice endeavoured to multiply tho 
number of thefe cafes. 

Neither is it to be fuppofed, that methods of 
violence were agreeable to the difpofitions of ^// 
Landlords^ efpeciaUy in thofe parts of the coun- 
try, 



\ 
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try, which, comparatively /peaking y maybe faid 
to have been civilifed. The words and concep- 
tion of the A<51 now read, not only fupport 
this idea, but plainly indicate, that, by this 
time, the people were no ftrangers to the great- 
eft part of the folcmnities there mentioned^ 
The Adl does not fet out by prefcribing a 'writ^ 
ten precept 9 and its execution^ upon 40 days precede 
ing Whitfunday^ as our Lawyers alwife ftate it* 
On the contrary, it recapitulates the particulars 
of laiv/ut ivarningy which* are prefumed to have 
been already in ufe, and appoints the continu- 
ance of them. — ^The words lawful ivarningy arc; 
ufed as fynonimous to a ^written precept execut- 
ed 40 days before the term, by delivering co-» 
pies perfonally, or at the dwelling-place of the 
tenant. — ^This being done, as already praiSlifed^ 
the Statute goes on to provide for circumftan- 
ccs: ' And, failing thereof, to be affixed, c^r/ 
i. e. If it cannot be ferved in the ufual manner, 
let the copies be affixed upon tlie doors. * And 

* thereafter, the fame precept of warning to be 

* read, ^^/-^But this is the frjl time a pre-- 
cept is mentioned : it was therefore clearly un- 
derftood under the title of Lawful Wamit^ ; 
and the ceremonies at the church,, are the real 
additions to the former procefs, introduced by 
the A<fl. The proclamation thus ordered, ferv- 
ed a double purpofe; it rendered it impoffiblc 

to 



to furprlfe the tenant, and it gave notice to all 
and fundry that his farm was to let. 

Thefe proclamations, and notices, were not 
invented by our Lawyers upon this occafion : 
they were borrowed from the French, wbofe 
nxannfers, forms, and laws, had become the 
tan of the times. When a French Lord feized 
into his own hands the heretage of his vaffal or 
tenant, upon account of a failure in the per- 
• formance of his fervice, or payment of his rent,, 
the firft ftep was to caufe proclamation to be 
made at the parifh-church, of the failure, and 
of his intention to feize the property, and ex- 
peil the poffeflbr. This was done on each of 
three confecutive S«indays, at the church-door, 
juft after the faying of High Mafs ; and the 
the execution of thefe proclamations (termed 
Affiches) were put upon the gate of th§^ church, 
ferved upon the parties concerned at their«dwel- 
ling-houfes, and left upon the lands : And if, 
in 40 days after the laft proclamation, fatisfac- 
tion was not given, the Lord proceeded to have 
the property adjudged, re- united to his feig- 
niory, and the former pofTeilbr removed *. 
• The progrefs of the other parts of this bufi- 
nefs may alfo be eafily and naturally traced. — It, 
was impoffible that the Lords of the ground 

• ic:oul4 

: * Craig^ p. 29;, ^36.. : : • . ^ 
Coutume de Normandie, p. 139, 
Traite de Crice, par Lc MaitrCf. 
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tcruld always go in perfon, to break the di/h 
before the tenant's door, as Craig and Lora 
Stair tell us : they therefore were obliged ta 
grant precepts to others, to da it for them. - 
. In the cafes I have mei^tionedy where a de- 
tree of a Judge was neccflary, it was requifite 
that thefe warnings fliould be proved) and con* 
fequently, ^written precepts and executions had 
often been indifpenfibly neceflary.-^Here is di- 
re^Sl evidence of their exiftence. * A tackfman 
5 in pojQTeflion (fays Balfour) may warji and 

* remove^ by his oivn precept allenarlie, and 

* tvithout his Lord^s precept^ his fubtenant/-r- 
And, for this propofition, feveral decifions in 
the 1 541 and 1542, are quoted^ 13 years before 
the Statute in confideration. 

- Nor is the fource of thefe new forms far to 
feek. — I have^ upon a former occafion^ fhown 
you, that ivadfets and reverjions were among the 
oldeft of our writs in Scotland.^ — ^The redemp- 
tion of wadfet-lands was nothing elfe but a 
' warning, and a removing of the wadfetters ; and 
fo it is termed in all our Statutes, and in all oui* 
•peeds relative to that bulinefs. — ^The Adl 30th 
of the fame Parliament of Queen Mary, * anent 
^ ivarning.from redeemed lands^^ terms what has 
been fince called premonijhing the wadfetter, 
ihe making lawful %varning. — This was done 
from the carlieft periods, by granting a iiritten 

pQwery 



ftnver^ procuratory^ or precept ^ for that pufpofe J 
unci the ftyle of thefe, was, uniformly to ivarn 
and charge the wadfetters to come and receive 
their money. The fame method was naturally 
Adopted in the nvarning of /^^«/j.— According- 
ly we find, that the words laiiful warning and 
premonition were fynonimous, ufed equally in 
warnings and redemptions. Balf. p. 458. c. '11* 
Thefe forms^ fuggefted alfo the 40 days ; for, 
from the earlieft periods, 40 days happened to 
ibe the fpace fixed upon by our anceflors for 
premonition^. ?LnA tlitnCQ became a fafhionable 
notice in almoft all national bufinefs.'''--^o early 
as Robert the firft, goods poinded could not be 
fold ' for 40 days after the feifure. — - Sum- 
monfes in James I.-s time, were appointed to 
be raifed upon 40 days ivirning *. When idle 
J)eople were taken up by the Sheriffs, they 
were allowed 40 days to find matters ; and 
when tenants wanted farms, practice ^ pointed 
6ut the fame fpace f . The term of Whitfun- 
day was alfo the cuftomary term of removing, 
long before the Ad 1555, A religious notion 
occalloned the mention of this matter in our 
Statute-book, at a time when the civil impor- 
tance of it drew no attention. — ^In the reign of 
James III. the poinding of goods for rents, and 

the 

♦ J 4th Pari. c. 6i. 1457* 
. f Thi8 fpace of 40 days appears common in the ancient cuftom^^ 
hoih of Kormand;^ and England* 
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date incasing- and outcafiing of tenants, are or- 
dered to be deferred to the third day after the 
iblemn feails of Whitfanday and Martinmas. 
Here we have the reafoh of the tnjuo days *, for 
which the Old Removings were delayed, as 
mentioned by Craig ; together with evidence, 
that they were executed both at Whitfunday and 
Mdrtifimasr — Whitftmday came afterwards to be 
the eflabliihed cuftomary term for Removings 
all over Scotland. But, though Whitfunday 
was the ufual or accuftomcd term of remov-* 
ing, it had not then become a legal term^ to 
which Landlords w^rc obliged to pay refpe<5l in 
the matter of removing. The Acl of James IIH 
juft xtumtionedt is a proof that this bjafinefs 
had fbmetimes been .executed both ar Martin-^ 
mas and Whitfunday ; and fticcceding Statutes 
will difcover a large clap of tenants^ who were 
ejeded without the leaft regard to any parti-^ 
x:ular time of the year. When iiferenterr died, 
or lands fell in ward, ikitfuperior »nd,fiars^ ic 
feems, entered inftantly upon die lands, znd 
jeje(^ed the whole tenantry;^ whofe tacks fell 
with tlie rights of their authors. But^ by an A61 
©f James IV. 1491 f, it is ftatuted, * That thefe 
* tenants of lands fallen in ward, the tenants 
^ of Lady terccrs and liferenters, alfo the te- 

D ^ * nant^ 

♦• The removing was ezccutecf upon the third day, 
f Pari. 3. c. 26. 
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^ nants under wadfets redeemed, or the poffef-* 
^ fors of land any other way, happening to be 

* altered, fliall remain unremoved till the next 

* tejm of Whitfunday following, for payment of 

* the former mails and duties !-r-^hnd^ in confor-^ 
jnity to this A(5l, another paffed foipe little time 
before the Aft auent warnings f . — I have already 
alluded to this Statute: it was intended for the 
benefit of reverfers, who, having uftd the order 
againft their wadfetters, could not recover pof^ 
feflion of the lands. And it is provided, ' That 
^ the reverfers caufe laiiful ^warning to be made 
^ to the occupiers of the ground, before ony Whit-r 
^ funday term after thf redemption^ i 

The following decifion is indeed compleat 
evidence, that the Judges had endeavoured to 
reduce Removings in general to due order, 20 
years before the A<Sl 1555 ; and that the rule^ 
at that tinie eftablifhed, was only fanftified by 
the pofterior Aft,? — ' Tacita relocatio is (fays 
Balfour) ' gif the Lord of the ground make not 

* warning to the tenant at the term of Whit-^ 
^ funday^ albeit the tenant have na tack ; and 

* therefore, an tenant being in pofleflion as te- 
^ nant of ony lands chftt within terms ^ and not 
^ lawfully warnit before the feaft of Whitfim- 

* day, may not be removit.ay and while he be 
^ warned theirfra/ 3d Dec. 1534. Balf. p. 208, 

Frpin 

tj* Pari. 6. cap, 30. 
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i^rom thefe premifes I conclude, 1/?, T^hait the 
Adl 1^55 did no more than add authority to 
known practices and cuftoiiia. 2dfy^ That many 
Landlords paid no attention to fhefe forms, ne- 
glected or difdained to give their tenants notice 
of their intentions, and furprifed the poor peo- 
ple by ^/adden ejeSlment-.—^Verhzps^ indeed, the 
rtfiftance met with in rnany parts, might have 
been a motive with Landloi*ds to conceal their 
intention, and thus take the tenants unprepared* 
The anxiety with which the ceremonies are 
here prefcribed. Was in order to give certain 
Botice of the Matter's intentions, — to i*emove the 
poffibility of the tenant's ignorance, and to give 
him a proper opportunity for providing for him- 
felf and family. — And, 3/zd?, That^ for the public 
benefit, all removings in Scotland fliould thence^ 
forth take place at t\\e Jingle term of Whitfunday^ 
and ceafe at all other times* 



To return to the Statilte-^— The Matter halv- 
ing conducted himfelf as this law prefbribes, 
find thereby become entitled to the immediate 
aid of the civil power in removing his tenant, 
is difcharged from all further ' laying forth of 
ftrefles and removings upon Wednefday.' — 
Thefe Words alluded to a cuftom, which it 
feems prevailed, of forcing the tenant, by way 
frf dijirefs^ to remove his property^ ^ e. putting 

D 2 out 
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imt and expofing Ibmc part of itr, capable of rif^^ 
ceiving damage. — Dtjirefs was the antient 'me- 
thod of compelling tenants to do every part of 
their duty : and, in England, it continues to 
be the method at this moment.— -Diftrefs, you 
may remember, is different from poinding. — ^ 
The one is a feifu^re oi a tenant's goods, in or- 
der to force him to> make payment of the rent ^ 
the tenant is entitled ta repledge^ u c. to j^er 
them back upon payment.-*-Thc other is a fci- 
fure of the goods themJfelves, inpaymtnt ; and the 
execution is a difcharge. of the debt, to the ex- 
tent of the poind. — -The tenants were, it feemsy 
forced, by dijirefs^ to remove from land^ ; and^ 
for that purpofe^ a |>art, or the whole of their 
goods, were laid put upon a Wednefiiay^ i. t^ 
the third day after Whitfunday^ 

* And gif the partie warned in manner 

* forefaid removis not at the term, in that cafe,? 

* the warner fall, incontinent, or fo foon as 

* pleafes him, cum to the Lord«^ of Council, or 

* to the Sherrif of the fliire, or other Judges^ 
^ Ordinares havand jurildi(Sion, fchawand hi» 

* prdcept of warning ordourlie execute and 

* indorfate ; and fall have letters or precept t& 

* charge the parties warned, and poflcflburs 
^ of that ground, to compear before tlie faidis 

* Lordis, Sherrifs, or their Deputes, or other 

* Judges Ordinares^ forelaidis havand jurifdic* 

• tion^ 
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tion, upon fix days warning or longer, at tlirf 
will and defire of the perfewar, to hear and 
fee them decerned to remove, defift, and ceafe, 
conform to the precept of warning, and exe- 
cution thereof ; or elie, to ichaw ane reafon- 
able caufe quhy they ftrld not do the famin ; 
w^ch certification to them and they fiiilzie, 
that letters fall be din6kjimplidfer upon them 
in the faid mater :— At the quhilk day, if they 
appear not, the Lords, Sherrifs, or other 
Judges Ordinar havand jurifdidtion, fall de- 
cern them to remove^ defifi:, and ceafe fra the 
lands ; and, ^f they compear and inftantlie 
ichaw fpfficient tide to bruike the lands, in 
that caie the famin Judge to proceed and do 
juftice as accordis of the law : and gif the 
partie compeareth and ihawis na thing, bot 
makis alleageance, and offers hiiti to improve 
the indorfation, in that cafe he fall not be 
heard in judgment ; bot gif he fi^nd fufBcient 
.caution to the wamer then inilantlie, that 
gif his alleageance, being fouadin relevant, be 
not fufficientlie verified and prooven by him, 
that the profites, damage and intereft quhilkis^ 
the iaid warner, or ony uthers havand intereft^ 
he& fufteencd, or fall happen to fbfteeh be the 
delay of the forefaid alleageance, be refound- 
ed to him i And to the effeift that this ordour 

may have fufficient pcocefs in all times to 

• cum. 
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cum, it is advifed, ftatute and ordaiiied, Tliat' 
all Sherrifs, and other Judges Ordinar, havand* 
jurifdidlion as faid is, be their felves, or their' 
fufficient Deputes, be reddie to fitt, be fenfed' 
courtes^ all the lauchfuU fifteen days after im- 
mediately the fekft of Trinity Sunday, for do- 
ing juftice in the iaid caufes, in manner above 
. specified : And gif tbje Shet-rifFes or Jud^esr 
Ordinares havand jurifdidlion. in maner fore- 
faid, and their Deputes, failzies to be reddie in 
granting of precepts, and doing of juftice fof 
obfervingof this ordour; in that cafe^ they fall 
Jjay to the partie, their haill damage, intereft^ 
and expellees ; but prejudice of the si&iotl 
againft the viplent occupyars and pofleffoure^ 
.forefaidis* 

* And alsj That tta advocation of caufes bef 
• taken be the Lords fra the Judge Ordinar, 
except it be for deedlie feede^ or the Sherrifftf 
Principal, or the Judge Ordinar be partie, oi' 
the caufes of the Lords of Council, and theii* 
Advocates, Scribes, and Members/ ' 



Sufficient provifion being thus made, to prp-* 
cure notice to the tenant that he fliall only be 
removed at a proper time of the year, the A€t 
-procQcds to fecnrc the public peace i by difarm- 
ing the parties, and transferring the whole bufi- 
nefs to the Civil Power. 

Th« 
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The proprietor, if obedience be refufed to 
his own precept, is entitled to have another from 
the Lords, or from the Sheriff. — ^The firft is here 
termed Letters of Summons, and the fecond 
Precept. r^Thc only difference between thefe and 
common fummonfes is, that the former calls the 
party upon^^x dqysy in place of the ordinary diet ; 
and continues to be thence termed a Privileged 
Summons. It may he raifed upon any other days 
the purfuer pleafes, exceeding fix.— The writs 
to be libelled on, are, the titles of the purfuer^ 
the precept of learning ^2iaA executions. — ^The con- 
clufion muft be in ierminis of the precept ; fo that 
jinlefs they happened to be properly drawn and 
executed, no removing coi^ld proceed. 

Upon compearance of the party defender, he 
is to be heard upon all his defences, and only . 
bound to find caution in the event of putting- 
the caufe upon improving^ i. e. fhe\y ing the ex* 
ccution to he Jal/e. In refting the defence upoa 
this point, ,the defender gives .up all pretence to 
any right in the poffefflon, and ftailds only on 
the ceremonies of the A&.. As the prefumptjoa 
Jies for the truth of the execution, he is ap* 
pointed to Jincf caution for the profits, damages; 
And intereft to be fuffercd by delay. Thefe 
Jiave ever been the penalties confequent upon 
diffeifine or forcible poffeffion; — * If the Aflife 
^ (fays the ^on. Attach.^) deliver for the com- 

* plainer, 

* Page 89, \ ' - 
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^ plainer, the damages and fcaith which he lu* 
^ (tained, fliall be modified by his own aith/ 
The poffeffions agaiiift this A<Sl are termed vw- 
lent occupations^ and the damages have alway j 
been called violent. profits ; importing, not what 
were really got from the land, but what might 
have been got by it. The'objeAions being re- 
pelled, the tenant is to be put out in. virtue of 
Letters of Eje^iori, either from the Lords, or the 
the SheriflP, as difeded by the old Ad of James 
the Second, fdrmerly ^noticed. To expedite the 
bufinefs, a particular diet is appointed to be held 
by the Judges Ordinary. — They are rendered 
^nfwerable to the private parties for their con- 
duct, and advocations from them difcharged to 
be received. 

* All thefe things were ordered, that forct 

* (fays Craig*) might thenceforth be prevented. 

* By this Ad, tranquillity was reftored in an 

* affair which feldom took place but with noife, 

* crouds, and diflurbances.-^--^ The whole ma t-^ 

* ter was transferred to the Ordinary Judges, 

* who, after deliberating and hearing of the 

* parties,, decreed according to equity and ju* 

* ftice. 

* No adion ( continues he ) is with us more 

* frtjquent, or more keenly debated. Much fs 
^^^aWife to be faid on either fide. The Land- 

.'{ 'J<^ Page 26p. 
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Idrd contends, that he may bfe at liberty jto vlCc 

* his lands at pleqfur^i The tenant druggies to 
*, retain pofTeffion of a native fpot, which he 
^' himfelf has enjoyed from infancy, and where 
*' his hoary anceftors lived and died/ 

Lord Stair, and pofterior Writers, have deno-, 
ininated the AA ^SSS^ ^^ excellent lanv.-^Tho: 
Sir Georgd M*Kenzie profefledly wrote Ohfcr- 
f ations vipoii our Statutes, he has not deigned 
to fay any thing of this very interefting law :> 
hi only f cpeats ^ few circumftances frona Craig ;» 
and adds two or three points of Pradlice, fixed, 
by pofterior decifions of the Court. One of 
thefe propofitions is in the following words.-— 

* Becaufe this Adt ordains all warnings to be 

* made forty days before Whitfunday, and 

* fpeaks not of another term, therefore the 

* warning muft be made before Whitjupdayy tho' 
' the perfon warned be not obligM to remove 

* by his tack till the Martinmas; but execution 

* muft be fufpended till then.'* — In fupport of 
thi!3, thrte decifions are quoted. Lord iS/j/r, 
Hanktorty and Mr Erjklne^ have repeated the fame 
rule : And it has long been an eftabliftied point 
in Pra(5lice, That where a tenant's Icafe expires 
ftt Martinmas or Candlemas, the precept of 
warning charges him to remove at thofe terms^ 
but niuft be executed 40 days anterior to the 
Whitftmday preceding, 

E " The 
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ThfC learned, the ingenious, and animat(*<f 
Author of the Law Trafts, to whom in the courfc** 
of thefe Ledlures I have been fo often indebted, 
has not judged this Statute below his notice. — ' 
An analyfis of it, makes the 34th article of his' 
Elucidations ; and the fcopc of it is, ta reverfc 
the received propofition, and to eftablifb, fron> 
the tenor cf this ASi itfelf^ That a tenant may, 
i4i virtue thereof, be warned 40 days preceding 
any other term^ whether of Martinmas or Can^ 
dlemas, at which the leafe expires. — ^Venerat- 
ing, as I do, the abilities of this refpedlable 
Author, it is with reluctance I find myfelf obli- 
ged to differ from htrti mod materially in the 
conftruiflion of this important Statute. Bur, 
animated by a defire to purfue the fame me-» 
thod of inveftigation, which his exanaple has fo 
ably taught, of founding Law on the bafis of 
Hiftory,.and thus afcending to the Principles of 
our ancient Statutes and Pra<f\ices ; the method 
of ftudy which I have propofed ta myftlf, haS 
led me at tinges into an involuntary difference 
of opinion. — I have prefumed, on this occafion, 
to diflent, not only from his Lordlhip's interpre- 
tation of this Statute, but from the conftruc-* 
tion put on it by Sir George M'Kenzie and 
Lord Stair, or rather by the Court of Seflion^ 
upon wliofe decifions the opinion given by thoft 
eminent Lawyers is founded. 

froiu 
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f^fom the preceding dedudlion, and in fupport 
of what I have advanced, I am now to main- 
tain, jirjl^ againft the opinion of Lord Kaims, 
That the Legiilature of Scotland, by the A61 
1555, intended to put ^n end to all warnings 
j^nd removings, except at the term of Whitjunday 
allenarly .-^--hxidj ficwidly^ againft the authority 
of the decifidns founded on by Lord Stair and 
Sir George M'Kenzie, That, at whatever term 
or time of th« y«ar a written leafe expires, 
the tenant, by the fame Statute, ought not 
to be warned or removed till the Whitfuhday 
following fuch expiration ; and, confequently, 
that thefe decifions were deviations froui the 
Statute, - . 

The queftion turns not upon expedieney^ or 
"poffihle improvements : it regards thtjujl interpret 
tation of this a6l At the time it was made, and 
Which, according to Lord Kaims^ has b^en mif- 
taken by all our Writers. — ^I agree, that it has 
been mi/iaken ; and I am to fhow, that his Lordi- 
ihip's late idea, however reasonable in the ab» 
ftra6t, nvidens the mifiake. 

The 34th article of the Elucidations fets out 
with informing us, That, as far back as can be 
traced^ MaYtinmas appears to have beea the term 
of entry and removing of tenants. 

The AcSl 1469, difcharging poinding and 
joutputting of tenants upon tlie holidays of 

E2 Whit- 
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Whitfunday and Martinmas, proves, . that en-' 
tries and rcmovings were cornmon upon both 
thefe terms, at that period. But (continues the 
ingenious Commentator) ^ In the i6th century, 
/ and perhaps earlier, Whitfunday had become 
'* the term of rcmovingZ-T-True, it was the cur 
^omary, but it had n.ot become the legal eftU'^ 
bliflied term ; and I have already mentioned ^ 
/very numerous clafs'of tenants, «i;/z. thofe of life^ 
renters d^ceaft, thofe vvho:heki lands redeenved • 
jfrom wadfetters fallen in ward, tranfmitted by 
^ift, fale, or other change, who had been ace u- 
Itomed to be removed or ,eje(3ted immediately 
after the falling of their authors rights^ and who, 
by fpecial A6ts of Parliament (one of them iq. 
^he very fame Seffioawith the Ad:' 1555) .were 
^11 proteded ip fheir poflTeffion till . the Whic^ 
funday enfuing^ . ; . . 

Now, there, were only three other kinds of 
tenants^ trhofc removings remained to be regur 
kted, viz, tenants by written Icafesr—tenants by 
tacit relocation-rrf^and tenants poQefling prccarif 
dufly, or at the will of their mafters.*~As.to the 
firji of thefe, holding by leafes, I fliall fpeak to 
them afterwards.— From the decifipa .before 
quoted, in 1534, it appears that the Courts 
of Law had already fefufed to allow th^, fei^qnd 
tlafs to be removed, but at the term of Whit- 
funday, and after lawful warning. — ^In anothep 

place, 
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'place, -wc arc told alfo by- Balfour *, "That 
c' Tacit a rclocatio endurcis aj. and while lawful 
* warning be made to the poiTcfibr, being ia 
/ ^oSt^on htiott. by vittti^ of an Mk.\. 20th 
tfebruary 1552. 

- But the precarious pofleflar, or the tenant, 
'who had no title befides the tollcrancc or will 
pf his maffcer, might be, and no doubt was, 
ejedled at pleafure, without regard to any term, 
br to any proper notice.— ' Qui.precario poffidet, 
!* ^(jCiys Craig)/ noa expecflato Pentecoftes tem- 
•*-pOTe aut deftunciationis, quandocunque volet 
? domihus, migrare cogetur ; ita tamcn ut ali- 
•- quis ;aequitati locus fit/ > So flood the' Law 
t)f England, with regard ^o tcnaats-a/-Tw//, . at 
the period we are talking of; and fo we IhaH 
fliterwards find it continues to this day, under 
pertain modifications introduced by the Gaufts 
pf Juftice. r : . 

V'lf, thch,'fuch a numei^oirs chfs oftenaiits 
had, by; a feries of prior contiecled Statiitesi 
b^en pofitively fecured againft removing /7/'^y 
Zfhcr term but Whitfunday, without Pegard to 
the period' of the terminatiJii either of their own 
or their authors rights — If the Courts of JrilHcD 
had beftowed the iame privilege upon thefe pof^ 
feffing by tacit relocation — ^^Was it not natural, 
iv^s it not ej^cdicnt, to put all tenants uppii 
• - ^ -'.--..:' • /the 

* Page 209. 
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the fame footing. ■ This was the very pur^r 
pofe of the A&, 1555. The words, accordingly, 
are as exprefs as words can be ; * It is ftatu*- 
^ ted and ordained. That, in all times comings 

* the warning of all tenants and 4}thirs fhall be 

* in this manner, , <^^c. ^e^ And ap extraof di- 
nary diet of the Inferior Courts, 15 appointed to 
be held for fifteen days after Trinity-Sunday^ 

* in all times to corned 

* The time of warning (fays Lord Kaims) 

* is not regulated by the Statute, except where 

* the removing is at JVhit/un Jay. "^Therc is no- 

* thing faid in the AcS, that the warning mujl 
^ be 40 days before Whitfunday, whatever bd the 

* term of removing.^ -^^^^-^Wh^ could the Legifla** 
ture do more than to ordain, that all warnings 
fhouki precede Whitiianday, in all time therc-^ 
ofter ? Is not that an eiprefs declaration, th^t^ 
let tenants in Scotland enter as they mighty 
they fhould only be, warned, and coi^fequently 
removed at or after Whitfunday ?-^l have juft 
fliewn, that, independent of this A<51,. the great-p 
icft part of the tenantry flood in that very pre-? 
dicament. That a tenant- at- will, or without 
Jeafe, had properly no . term, but the pleafurc 
of his Mafter.T— Admitting it, however, to be 
otherways, and that the time of the entry were 
%o regulate that of the removing, it may b? 
iaflfed, If the A(5t 1J55, fo requifite to the 

peace 
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fveace of all Scotland, might be eluded, by mai:-» 
ing conventional terms in verbal leafes, different 
from that Adl ? -— Were tenants, entering at 
Martinmas, or Candlemas, or May-day, to have 
no warning ; but to be ejeded brenji manu^ i q 
the Did Way ? 

Lord Kaims proceeds -^ ' We are not left to 
^ an argument from analogy/ — Balfour reports 
a cafe. Lord Bofthivick contra Syme^ in the 
following words : * In adions of removing of 
tenants, the warning is not fufficient, except 
there be forty free days between the warning 
and the term of Whitfunday or Martinmas^ 
excludiAg not only the days of warning, bu.t 
alfo the days of Whitfunday or Martinmas* 
In this cafe, but ten years after the Statute, 
we liave the jgreateft Lawyer of his time lay- 
ing it down as a rule, That warning muft be 
forty days before the term, ivhether Wbit/un-^ 
day or Martinmas. That learned Author could 
not miftake the meaning of a Statute^ which 
probably was framed by himfelf, undoubt- 
edly with his concurrence.' 
Now, if this decifion be really upon my fide 
of the queftion, the arguments from analogy 
muft difappear. 

To bring it upon my fide, I muft fupply a 
few words, which have been omitted by his 
Lprdlhip in the quotation, as of no mportance. — ? 

Thus 
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Thus it ftancls iii Balfour : * In a<^ions of* i"^-* . 

* mpving of tenants, and of redemption of Idnds^ 

• the warning 1*3 nc^r fufEcient, ^c'^As Whit- 
funday was the ordinary term for remon;ing^ fo 
Martinmas- l>ad been.the moft ufual term /Z?r* 
redemption of lands. The' queftion, here, turned; 
Xx^on xht forty ^^yj'iit the reverlion, and the 
forty, days allowed . by the Act in the pqfieriof* 
femoving^ 1 ae mKO: of Mary, c. 30. concerning 
redemptions, and which immediately preceded 
the other about tenants, appoints lawful warn-' 
mg to be made previbufly tothe redemption,* 
oonfor^ni to the reverfion ; and lawful warning td 
be again made to remove, before (wy Whitfundaj 
after the term—Lotdi Borth wick, . the reverfer,' 
fead not given 40 free days, either in the one-o^ 
the other Warning ; and the Lords found, Tha^ 
that fpace ought to have been given in both cafes^ 
exclufive of the term-day s.-^^^Thc decifion, there-i 
fore, tends to eftablifh the diredl reverfeof the 
propofition for which it is adduced. It proves,^ 
That the then late Statute concerning redeinp* 
tions, was clofely adhered to ; and that, withciut: 
f efpedl* to the date of fuch redeioiption, the wad- 
fetter could not be warned or removed till Whit^ 
funday following ; whichj in efJetS, was giving 
him an additional year's pofTefEori of the arable 

lands. ^If people, after this public law, did 

hot conform to ic, by- making the term of con^ 

"^ ' ventionai 
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^mio^al removals at Whltfunday^ they knew 
the confequence. The Agreement kept the 
tenant in till Martinmas or Candkmas^ and the 
Law kept him till the Whitfunday following. — 
Such was the cafe .with all the tenantry jby 
yerbal tack$. 

Tenants holding by -it;ri/<^w 7if^/, llooA 
i:ipon a different and peculiar. footing, completely 
^xchffive of the new idea here combated. — By 
the Common Law of Scotland at that time, a 
tackfman could neither be ivarnedy nor purfued 
to remove, <luring ihe exijlence of his leafe. His 
jcnowledge of hi^ Q^n term, was held to be 
warning fufficient ; and, till that expired, the 
Mafter had no right to make a fingle move- 
ment in the buiinefs : So fbon as it was ex- 
pired, he might hav^ entered, and eje(5led him. 
This dodlrine wears a novel appearance, merely 
becaufe it has been JoAg forgot.^ — It is, in fadl^ 
;?t reiiiainder of the moft antient Coiiimon Law j 
.^nd it continues to be the Law q£ England at 
this xBoment. Here is authority not t-o be 
contefted, — * Gif ony man ^fays Balfour) be 

* perfeud for removing fra lands, it is fufE- 
'^ cient for him to allege and prove, that he had 
•' tacks to fin the time of the uuarning^ fuppofe 

* the famen tacks be expirit and ovitrun during 

* intenting of the adion,' — 28th June 1553. 

F Aber^ 
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Abercromby contra Ardrofs. — ^This was two years 
before the Statute 1555. 

Another decifion, to the fame purpofc, is gi- 
ven, 19th Dec. T569, Lord Rofs conx.V2L Livings 
ftone^ i. ^.14 years after it. — ^To the fame rule of 
Common Law, Craig fubfcribes, at many years 
diftajice* : * In his rentalibus feu afTedationi- 

* bus, fufficit^ fi tempore in quo denunciatio eft 

* fa6la^ colonus tentpus aliqttod ex fua affeda-- 

* tione reliquum decurrendum habet, licet tem- 

* poris, vel acflionis, vel fententise, omnino tem* 

* pus decurfum fuerit/ 

Tenants by leafe, were, by the Statute, put 
pn the fame footing with all other tenants. The 
latter could not be warned, fo long as the rights 
of their authors fubfifted ; and they could not 
be removed till the Whitfunday after thefe 
rights y^//, at whatever term that happened. — ' 
Tenants by leafe could not be warned by Com" 
tnon Laiv^ while a day of their term remained 
to run ; and the Aft j 555 protedled them from 
removing till the Whitfunday following, with- 
out any regard to the date of fuch expiration. 

Thus was our Statute Law regarding the re- 
moving of tenants, confiftent and compleat, 
comprehending the whole tenantry of Scotland, 

The only pbjedlion ocurring to the interpre-^ 
tation of the Statute, which I have thus venturr 

* Page ?8i. cap. j?, 
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C(l..to give, arifes from an apparent inequality 
w^ich it feems to eftablifti between the maftet' 
and the tenant* — The latter might, in fome cafes, 
have continued a year after the expiration of his 
leafe; the former, from any thing that has been 
faid, could not infill upon it.— ^In England (as all 
the Lawyers tell us)^very thing was reciprocal; 
the Mafler and the lefTee flood equally bound 
to each other. The Adl 1555 ^^^ folely in 
view the protedlion of the tenants j it provides 
nothing in favour of the Landlords : And our 
Statute Laws never prefume,- that a Scottifli 
tenant is willing to quit his pofleflion ; — not^' 
that farms in, this country were more profit- 
able than thofe of the neighbouring kingdom; 
but the Legiflature, from certain experience^ 
trufted to that remarkable attachment , of our 
country-people to the fpot of their refidence. 
But, though the Statutes are filent upon this 
circumftance, it was fufiiciently provided for 
by the Common Law : * Quoties alterutri parti 
(fays Craijg) five colono five domino placuerit, 
ut coloni fedes mutetur, debet is qui ita in 
anirnum induxerit, alteri denunciare ; nempe^ 
fi inquilihus aut colonus alio fedem tranf- 
ferre intendet, is domino deniinciabit^ fe prse- 
dium quod a domino habet, five illud fit ru- 
flicum five, urbanum, illi renunciare, quod 
quadraginta dies integras ante feriam Pente- 

F 2 ' coftes 
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coitefi faciat, tit ddminus interea de tio-^ 
^ colono fibi provideat.'-^Tacit relocation only 
rook place where no warning was given ort 
either fide: * Si nulla ab'alterucra parte fiat 
^ denunciatio */ -^ And, therefore, if the te^ 
nant by leafe ehofe to remotre at the ifh,. with- 
out taking advantage of the Statute, he wag 
obliged, by th€ Law, to give notice tDhisMaftec; 
40 days before the term. 

Mr Erfkine (p. 270.) has totitlly miftakea 
this circumftance. — * The tenant's rehunciation 

* (fays he) in the opinion' of Craig, is to btf 

* figned and delivered to the Landlord forty 
^ days before the Whitfunday at or iminedi>i 

* ately preceding the ifh ; and to bear a con-» 
^ fent, That the Landlord may, at the ilh, ente* 

* into the poffeffion brevi manuj And be refers 
to Dieg. 9. § 2. 

I have quoted the paflage : — ^Not one fingle 
word of this is to be found in it. Craig fay^ 
no more, than that the tenant muft, 40 dayS^ 
before the term, give warning to his Maftcr^ 
that he renounces, or intends to renounce his 
pofieffion ; and, in § 3. he takes notice that this- 
muft be done in 'writing. — - It is not Craig, but 
Lord Stair, who expreffes himfelf in the terms^ 
mentioned by Mr Erikine. * Tacks (we are told 

* by his Lordfliip, p. 33 1 .) ceafe by the expiry or 

* the 

* Page 10. 



^ tKe tetm% thereof^ or the tenant^s renunciatioiii 

* che form whereof is-^The tenant, 40 day » 
^ before Whitfunday, fubfmbcs and delivers to 
^ his Mafler, x ifenunciaticm of hi^ pojQefiion^' 

* coufentingrthatjhe enter, br^i manu ; where- 

• upon thcure mnit be taken aa inftrumcnt of 

• renunciation in the hands Sif ^ Not stry *;' — 'la- 
(lead of a warning that he Was to give, up ths 
pofTeflion, which was the method in Craig's 
time f, the delivery of a deed of renunciation^ 
^b majorem cqntehfH^ came afterwards into prac-» 
tice ; and the iii{^i:ijifteptj afforded proof of tho^ 
Maker's accept4i:i<;e^ in cafe there was no t^ck^ 
or if that tacfc was expired J L e. It prevented 
tacit relocation; from taking place agaipft the 
tenant.-^The old warning or notice feems to 
have been more confonant to principle^ than the 
pofterior deed of renunciation ; • for, there wag 
nothing in the tenant's perfon to renounce.. H«' 
held, indeed, the pofleffion: but, if he either had 
110 tack, or if th<^t tack was about to expire, he 
liad no right to it; and therefore, a declaration 
of his intention to give up the pofleffion when 
jhe term arrived, was as good as a warning 
by the Mafler, that it was to be taken from him. 
— x\t the fame time, the reafon of all this is 
plain, from the conftru<5lion I have put upon 

the 

* Vfde the old form ia Appendii, N® r^ 
f Sivc dominuti dentmciaverit, five colonu& fe migraturum dcclft^ 
raverlt, p. 86. cap. 4. 
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the Statute. If it was a verbal leale, the Maf-^ 
ter could not remove the tenant, for want o£ a 
warning at his own inflance ; and if it was a 
written one, he neither could: have warned of 
removed him at the enfuing term, without his 
own confent. -^ Ta mjike fure work, therefore, 
he took a formal deed of renunciation, 40 days 
before the expiration of the tack* 

By the eftabliftimcnt of one term in the year, 
and one only^ for removing,. Whitfunday was 
rendered the general market-^time of farms. All 
\^c fetter Sy and dXXxhQ taker Sy were put toge- 
ther at one time : which ferved to maintain a 
juft equality between the parties ; for, the true 
value of any thing is always beft eftablifhed 
when buyers and fellers are moft numerous. 

Lord Kaims fays,' * That our authors have 
"* given us no infomiation about the caufe of 

* the preference of this term upon the occa- 

* fion.' — * Whitfunday (fays Lord Stair) is the 

* competent term for taking lands, and provid- 

* ing fuel, which is ordinarily peats, to be caft 

* and win about that time *.'— • I cannot help 
being fatisfied with this reafon. The tenant en- 
tering at Whitfunday, gets immediate grafs for 
his cattle, juft wheh his Winter provifion is con- 
fumed : the fuel, at the fame time, is exhauft* 
ed in his old pofTeffion. The Summer enables 

-him to lay in a new ftock of both. 

Befides, 

* ^^Z^ ^43- c^P- 7» 
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' "Befides, corn-farms w^re formerly, and ge- 
nerally ftill are, let for fo many years and crops : 
The tenants remove only from the houfes and 
grafs at Whitfunday ; the corn continues to be 
their property. At Martinmas, the new te- 
nant's barns remain empty, ,and the old vonc 
generally gets the advantage of them for ma- 
naging and ftoring the crop which belongs to 
him. — ^This civility and mutual accommodation 
had become common even in Craig's time.— t 
After defcrihing the voluntary removing I have 
mentioned, he adds, * Scio tamen hoc tenen- 

* tibus indulgeri plerifque /^w, poftquam fata 

* five fegetes a folo feparaverint, ut eas in loca 
^ priora, ubi fblitae erant antea fervari, conge- 

* rant ; fed hoc potius ex gratia concedi puto^ 

* quam ex juris rigore.' 

No other term of the year is attended with 
fuch plain advant-ages ; and therefore, the wif- 
dom of our anceftors, in fixing upon Whitfun- 
day for the bufinefs of warning and removing, 
TOuft, according to my humble appreheafion, 
ftand unimpeached. 

Having thus, with a diffidence only to be 
felt, offered a new analyfis of this Statute, or 
rather attempted to reftore its original mean- 
ing, I go on to examine our prefent praSticey 
which, tho' not fo'wide a ftretch as that which 
has been fpoke to, is ftill a deviation of great 
importance. 

From 
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- F li o M the tra6t of <iec4fk>fis poftcrior to the 
1555, it is evident that all pcrfonfi conformed 
to the term thereby prefcribed ; fo that the ori- 
ginal purview of the Statute came to be forgot. 
-'--At laft, about 50 years alftferwards, the Land-" 
lord, in a leafe, ivhich, ftr fomc particular rca- 
fon, had been made to expire in September, 
tvarned the tenant to remove 40 days before the 
preceding Whitfunday*; and. after that tenm^ 
he fued the tackfman to remove at the expiration 
^f the leafe in September. -^TheGouniel for the 
tenant pleaded, * That neither the warning, 
^/ nor the aif^ion^ could be luftained, being made 
^ before the terra of the expiring tack j fbeforethe 

* cxpirih^ whereof y he^ouklnot bet<;^3:r«^^/, far 
^ lefs could adion iQ[f removing have been in- 

* tented againft him, until the tack had been 
^ ended? — ^ TTie Lords fuftained the warning 

* made before the ifli of the tack, to the efFe(5l, 

* that, after the ifli, he might feek his rembv- 
^ ing, and purfue the fame/-^^ The ratig given . 
by the Court is this : * Jf warning fhould not 

* be made till the Whitfunday following after 

* the tack, the defender might bf uick the lands 

* a year longer than he had right, for the old 

* tack-duty, luhich nvere unequitabk? Durie^ 
-8th July 1626. Foiilis, 

This is the decifion upon which the opinioa 
of Sir George M*Kenzie is refted, and by which 
omr Pradice has ever fince been regulated* 

As 



i 49 ) 

A$ tlie Law then flood, it appears to have 
l>een an- erroneous decifion. — The tenant's 
<lefence was ^Lgoodvnty founded both upon the 
Common afad Statute Law of the kingdom. In 
place of attending to what the A^ of Parlia-^ 
ment had ordained^ the Q^urt i? t the Common 
Law entirely afide, and fixed their intention 
upon what, in their opinion^ the Statute o^ght 
to have been. 

If thie Law of the land ga^e the taefcfman 
another year's poffeffion. Was it ecjiiity to take 
it from him ? What right in equity h^ wad- 
setters, and the other cla(s of tenants I have 
mentioned^ to a year's poffeffion at the old rates; 
-after their titles *were m inore^ efpecially when 
thefe rates were often fmall in proportion to the 
-value of the lands ? and yet they could not then, 
^nd cannot now, be deprived of this advantaged 
Heverfcrs; Fiars^ cJ^r. ^x. cannot prevent this 
advantage from^ being ^raken of themfelves. X)o 
what they will, the poffeflion of* Jiferenjrers, 
^adfetters, ^'r. will, in moft cafes, outlive the 
title of their Authors for a year ; whereas Land- 
fords, knowing the efied -of the Statute, could, 
rat airy time thereafter, fhort en their term, /. e. 
Jet only for 19 yearsj where 20 were intended*, 

G- or 

* Though this is not the original reafon of nineteen years being 
,tbe comnaon fpac« in. tacks, it was probably the reafon of ^ts bcin^ 
.continued in pra£licc* 
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Of make their account with what was to happea 
from the beginning of ^heir bargain. Thus, 
for the fake of that equity which they did not 
reach, the Judges broke the uniformity of the 
terms eftaj^liflied by the Adl 1555, and, f^pping 
the well-conftra<5ted fabric of an A&, of Parliji-' 
ment, gave rife to a nuniber of difficulties, 
which have fince perpkx?d this branch of bu-* 
finefs. 

Pradlitioners were not icMig of tafcirig the hint 
thus given them: they altered their precepts, 
and charged the tenants tO; remove at Marthmas 
or Candlemas exprefely, and executed thein 40 
dayS; before Whitfunday preceding *. The Com-p- 
mon Law was again opponed in vain, and the 
diligence fuftained, InglU ^gainfl UnantSy 1 6th 
JDecember 1628, Duri^^ And this decifion fixed 
the opinipn : of our Lawyers, and has diredled 
our Pradlice in this circumftance ever fince.— ^ 
Encouraged by thefe determinations, a party^ 
fome time after, tried a warning direfltly before 
.Candlemas ; but this attempt was defeated^ 
15th June j6^i> jRamfay againft W^ir, . 

Lord Kaims, in confequence of his argument!, 
is obliged to declare. That Sir George M'Ken*- 
zie, LqrdSt^ir, t^c, have pi^de a raih. inference 
from thofe judgments J and that the opinioq 

commoQ 

* Sometimes the precepts warned the tenants to remove a| 
Wl^itfunday, at leaft at the real t^rm of expiration. 
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eotiamon in all our Law-books upon this mat- 
ter^ has no fupport from thefe decifionSi — ^ 

* Two of them (fays his Lordlhip *) are not to 

* the purpofe, and the laft is a lame authoricjr/ 

* The objedion made to the warniftg in the 

* firftj was childtfly^ when the very purpofe of 

* a warning is to notify to the tenant that he 

* was to remove at Whitfunday f. And the 

* Court j in place of findings did not even infi-^ 

* nuate that: it was their opinion^ that warning 

* muft be before Whitfiinday^ when the remove 

* ing is ac Martinmas^ or any other term.'-— Bttt 
I have already fliownj that dhe objection was. not 
the concsit- of a Lamyer ;.-^ it was , the Ootaniorl 
J^aw pf'Scotland, which had fubfifted for ages^ 
and iftood declared to be fo by Balfour and Craig; 

, As to: the decifions; I camior cfoilceive any 
thing of the kind to be more dire^ly in point. 
Let the firft fuffice as an example %. — The tack 
expired in September: the Mafler warned be-^ 
fore the Whitfunday preceding^ and brpught his 
aftipn againft the tenant, . to remove at the ex* 
piration,. The Lords fuftainedihe warnings tho*^ 
anterior to the^ ifli, and for this exprefs reafon. 
That. * if the warning fliould not be made be- 

* for-^ the Whitdlunday following, the tenant 

* might brook a year longer than he had right. ^ 
Now, this decifion is, dated 8th J^ly :. And,, if 

.G 2 the 
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ihe Lords had not been determinately ofopiniM^ 
that warnings ought to precede the term o£ 
Whitfundaiy, without regard to all other €on- 
Ycntional terxns^ they would never have fuftain-' 
©d this abiiird warning * ;— they would hstve 
Kcommended to* the purfuer to execuiie another 
warning, j for which there was abundance o£ 
time between the %th of ^uly and September^ when 
ihe tack in qucOion expired^ But, according to 
X\it ratia of.the dccifion^ the warning already 
made n^uft^have b^n fuflained ; becatiib tio o- 
ther could be. executed till the Whitfunday fol- 
lowing, which would han?£ deprived the Lcmd^ 
hfd of a yearns pojfeffim, nf hir farm, -*** In thi^ 
fenfe: Lord Kaiihsf formerly underftood it j for^ 
thus the deciEoa ftdnds abridged in die Dic^ 
tionary t * At wtatcrer ^erm the tack runs out^ 
• warning muft be marie forty da^ before die 
^ preceding, term. of Whidlmday/ — Hence I 
venture co conclude. That the opmion of Mac-» 
Kenzie*, Stair^ M*Dougal, srad Erfkine, is jufl^ 
aud not erroneoos^ fince.it is founded upba 
thefe dccifions.^t^The error lies in the~ decifions^ 

t;hemfelves. > 

The learned Elcucidatbrydilccrns great incon-^ 
veniency in this part of • our Practice.-^ * A 

* warning 

r 

* The wafniflg.Iiad been made to remove at the Whitfunday^ 
liiough the tack did not cxpine tilK September : — ^The cffcft was- 
propofed ,to be Aifpended till thjijt xim^ ^ i , 
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♦ ^^^fting Cftys he) feren or eight months h€^ 

• for? the term, i* no indication of what the 
\ Landlord's mind will be when the term ap- 
^. proaches j and, hoping a change of mindy 

• the tenant forbears to feek for another farm^ 

* Much experience has taught us, that 40 days 
\ is -a proper fpace ; and there is no profpedt^ 
^ that, in fp fhort a time, the Landlord will 

* change his mind/ 

To this notion I cannot hftlprefufing affent ; 
and I refufc it with a degree of confidence, ber- 
caufe it will be found diametrically oppofite to 
the wifUom of our Legiflature, and I am cer-^ 
tain it does not quadrate with the experience 
I have had from pradlice and obfervation. All 
the A6ls of Parliament I have fpc^en to, point 
^t the warning ofajcar; and the laft one, 1555, 
recommends it * ony time within the year, 4a 

* days before the term.'— If we admit the ob-^ 
fervatipn to be true. What is to be faid, q{ the 
Adl 1579, ,whi(ih preferves a fimple warning 
iov tkteej^^^rs? ^r ojf the Ps£i 1669, which re- 
fufes to cut off a mere fummons of removing 
in lefs than ten yeatns ?»»^Parliament muft have 
been wonderfully jniftakcn in its idea^ of this 
nijatter; ,and time,, in place of euring, muft 
have magnified the error^ 

Thofe who have feen t^mnt^ Juddenly warned 
from dwellings,; to which long poffeflion had 

. rjvete4 
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irWked their affedion*— who have heard fhiiff 
fimple feelings burft out in expreffions of na** 
ture,'will never believe that they forget, or be- 
come indifferent to a charge of that kind-*—' 

* En queis confevimus agros !' Firg, 

i 

When the Matter is fefolved, .the fooner he 
i:ives notice to his -tenants, fo much the better. 
They have then time to look ai'ound, and are 
Aot driven to ttct^t of any conditioiis, dr of 
any farms, from the fliortnefs of the tinie.-^-*' 
What would be the doriditiott of hufbandmea 
in this country^ if their Mafters were t6 give? 
them no other Warning, but the old 40 days of 
Law ? — ^No man, as matters are now rbanaged^ 
warns his tenants, before he has agreed with 
others to lucceed them. If he Continues filentj 
till the eiaift 40 days, whatf chance ha^e the? 
outgoing tenants to get oth^r farms,- when per- 
haps^ every kich of kiid all around them is al- 
ready agreed for ?*•— ^By^thishrdry cif^ctiinftknce, 
nunibers of induflrious families have ^been re- 
duced to mifery. The late fafliiori of extenfive 
fkrms, grafs grounds, &c. 6&; often leaves no- 
thing* in the market. A tettktlt by leafe, indeedJJ 
k not in fo much danger/ ^ He ktiows the terrhr^ 
and generally provides for it ; T>ut it is a hatd- 
fhip to which all others are expofed, and from 
which I hope Humanity will prote(^ them< 

iiace the Law does not. 

If 
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If I hav6 had the misfortune ;to difier froni 
the learned Ehicidator, upon every circamftance 
of the {ubje<a before us,: let it not be imputed^ to 
a vain affectation of indulging fingular opinions. 
No more has been attempted, than to defend the 
antient law. — I have had the great advantage of 
being guided by his judgm^it and knowledge, 
thro' many intricate parts. of my preftnt labo-* 
rious undertaking; ^nd I am always happy ta 
glean materials under the flambeau of his geiifiusi 

Having^ then, given my reafbns at large 
for prefuming to teach any thing different from 
fo great a man, I return to my hiftorical ac* 
count of this fubjedl, which ilopt at the Court 
of Seffion authorifing warnings made againft 
tenants, whofe tacks expired at Martinmas, or 
other terms, to remove at the expiration of thefe 
terms/ in place of the Whitfunday follbwing, 
•which I, have Ihown to be the genuine purport 
of the Ad. 

At the time of the decifions we have menti- 
oned, and during the greateft part of the 1 7th 
century, a remainder of the old law fubfifled. — 
No procefs for removing could be fuftained 
until the term arrived y and the tenant acfhially 
Tefufed to removed The Aft i ^^^ does not ap- 
point a Court of Removing to be held till after 
Xrinity-Sunday, at Whitfunday yearly. — So 

long 
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teng as xSxt SherifFs, knd otli(6r Inferior judges, 
did their duty at this Court, no inconvenience 
could be felt, but wh^ t was unavoidable in the 
buiinefs* This, however^ appears in manjr 
places to have been negledled ; which forced 
proprietors to bring their adlions before the 
Court of SeiBon, and then a very great evil no 
doubt difclofed itfel£— The fummons was to be 
raifed, and every thing to be done, after the termt 
»-^the incoming tenant was difappointed — 4 
greater evil, in Lord Kaims's opinion, than any 
that was remedied by the A&, ISSS* 

Had the mifchief been either great or gene* 
ral, it would have been feoner remedied ; but 
vrt hear little of iit till Nov, 16^1 *, when a pro* 
cefs happened to be raifed bdbre the term, a** 
gainft the poffefTor (not of a farm, but) of a 
iroa|>-work. The. 46fendcr dated the objeAion 
upon the At3: 1555. The anfwcr was, * That 
* the A(9k related not to prmdia urhana ; which 
the Lords fuftained. — ^This is the deciiion^upoa 
which Lord Stair grounds his opinion^ that ac- 
tions of removing may be raifed before the term. 
It is repeated by Mr Erlkine; and, though 
plainly not to the purpofe, as reported by Lord 
Stair himfelf, it is the foundation of our pre^ 
fent pratSlice of raifing adlions of removing a* 
^nft tenants, long before the expiration of their 

leafeSy 

* RiddcU. 
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kaios^ and obtaining decreets ready for execu- 
tion at the term, which, as a method of much 
expediency, . 13 now finally eftablilhed* -r— No 
other inAance occurred till about ten years^ 
Afterwards^ when a Decreet of Removing in a 
rural tenement, pronounced 'before the term, 
was fuftatned, June i6th, Lady Chat to contra 
<m/3ff//. ^^ Fountainhall fays, that fome of the 
Judges hefitated upon this decifion. * Tenants 

* (they obierved) were favourable in Law (as 

* appears by many of our A£ls of Parliament ) 
^ and were not to be fo ftridlly ufed } and that 

* the anticipation was contrary to the analogy 
! of the Law,' 

. Lord Kaims informs us^ that the Commif^ 
fioners appointed by Oliver Cromwel^ were the 
firft who thought of a remedy to this evil.-*— 
^ They allowed Summons of Removing, before 

* the Supreme Judges, to be raifed at any time 

* after the warning, to be executed on a i days, 

* ^providing the day of compearance be fix days 

* after the term.' 

This was an alteration made with great; de- 
ference to the Common and Statute Law of the 
country ; for, no man could be brought, by the 
Statute 1555, fooner into Court, than fix days 
after the term. — Struck by this circumftance. 
Lord Kaims obferves, * That it was but half a 

* remedy, or rather no remedy at all/ — If I am 

• ' H not 
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not; much miflafceh, it was an evil of a differlirif 
nature, which the Commiffioners meant to re-' 
medy. Oliver's people were not apt to give 
orders without meanings or to 2t£i without effe^.^ 
Sheriffs had become negligent, arnd parties chofe 
to bring their Adlions of Removing before the 
Supreme Court ^ but Precepts of Warning, and 
Executions, were to be trandSnitted to Edinburgh j 
land the Summons was to be raifed and execu- 
ted in the country, and returned, all after th^ 
term — a circumftanee which muft haveconfum- 
ed time, in proportion to the diftance of the 
place, and difficulty of communication. No 
more was intended by this order, than to put 
k in the power of parties to have every thing 
a$ ready before the Superior Court at Edin-*^ 
burgh, upon the day (^f compear ance^ as they could 
have had before the Sheriff in the country. — In 
this view, the order is fenfible and ufeful r 
in any other, it is not y&.-*— When the Court of 
Seffion was reftored, the inconvenience return-' 
ed with double force. The Court did not fit 
till June. Hear what Lord Stair propofes : — 
^ Albeit Removings be in the roll of caufes thait 

* are fummarily difcuffed, yet, the term falling 

* in the n^acance^ this great inconvenience fol-» 

* lows, that the warning cannot be made ef-* 

* fedlual at the term ; and therefore, warning 

* may be m^de in the beginning of JanuafFy; 

' that 
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* tliat the removing may be difcuffed befora 

* the end of February */ 

Religion, as you have heard, occafioned the 
firft ftatutory notice of the matter of removing 
in the reign of James II. ; fo now, in the 1 644, 
the reign of the Prefbyterians, the fame princi- 
ple gave rife to another regulation^— The^keep- 
ihg of jthe S^bb^th,, as it is termed in a ftridl 
Judaic^l acceptation, was the charadleriftic of 
the Prell^yterians of that time; The A61 1555 
appointed Winnings to be read in thp ^church 
during the .time of Divine Service, which it 
ieems was often literally performed. This gave- 
offence to t]be Saints of the 1 644 ; and therefore^ 
an A61 of their Parlianjent pafled f , difcharging 
warnings, and other executions of tjbe law^ to be 
read, till the Minifter h*d concluded the fer- 
mon, and faid the blefling ; and, evjer fince, they 
have becA read at the church-door, as no body 
would ftay in the church to hear them. Mr 
Erfkine, therefore, erroneoufly tells us, that this 
alteration of the^ Forms came in by immemoriai 

The term of Whitfunday being one of the 
^noveable feafts of the Church, varied every 
year in the circle of the Ecclefiaftical Calendar. 
— ^This circumftance, in the civil matter of re- 
moving, was attended with many inconveni- 
ences : it occafioned miftakes in the calculation 

Ha' oif 

* Page 646. f Cap. 14. 
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of the forty days, and, confequcntly, a number 
of unneceflary difputes.'-*By encroaching tod 
far upon'the Suinmer, it give improper advan- 
Wges to the removing, or, as we fay, the 
outgoing tenants. *-* Thefe inconveniences were 
removed by Adt 39. of the 2d Seff ift ParU 
of William and Mary. 

* Our Sovereign Lord aJnd Ladj^, and the 
* Eftates of Parliament, confidering the in-- 
^ conveniency arifing from the uncertainty of 
the term of Whitfuriday, whfcreby the' en-^ 
durance of the two ordinary terms of W hi t- 
funday and Martinmas is fo unequal, and 
Whitfunday oft-times reaching ftr ih Sum-^ 
mer, by the- removing from lands at that 
time, thefe who remore do eat up and de-^ 
ftroy the meadows and hained ground : Vut 
remeid whereof, their Majefties, with confent 
of the faid Eftates of Parliament,* do ftatute 
and ordain. That the Summer and Winter 
Terrns fhall, in all time coming, be the Fif- 
teenth day of May, and Martiniiias ; and 
that the legal term of removing, both in burgh 
and land-ward, Ihall be the faid Fifteenth day 
of May, upon warning Forty days preceding 
the fame.' 

• • • • 

This concludes our Statute Laws regarding^ 
the I^emoval of Tenants, 

WE 
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WE now come to confider the Pra^iical Or^ 
derj and the Writings necejfary in the bufineft. 

• T^tfirji ftej> is, to prepare a precept ofixrarfi-' 
ing.-r^ It is^ called ia prreepi ; becaufe, being di- 
redled t;o , an inferior officet*^ that offiiet does 
not reprefent the peribn o£ th? proprietor, but 
aQs by his command. Precepts are iffued only 
by.thofc who 'have the right in their p^rfons, 
. . The right to remove the^ tqnant is in the he** 
retpr, by hi^ infcftpaents { and no title is ^pre- 
iiimed in die tenant, to re[maii). The precept is 
1^ adl Qf exercifc ;of thajt juriiHicSiiOn inhererit 
in the heretorj j^nd therefore, the ftyle' imii'* 
tates the lett«rf. of xh^ King and bis^ Judges j^^^ 
For the proprietors of lundft were Priiees iq 
their own teri^i^K>rieft I ajad: €doh . nofember imi-i^ 
tated the manner and flyi,4 sof hi« Superior,^' 
from the. loweft .^irank of th^ fetidal fcale,.to 
the Sovereign 'himfelf, •. - 

As St Martin has not thought this writ o£ 
confequence enough to be admitted into his. 
fyftem of Forms, I Ihall take it from Spottif- 
wood, p, 65. — the ftyle being every-where the 
fame*. 

* A. heritable proprietor of the lands and 

* others after defcribed* To 

* ^ executor hereof/ 

Thftr 

'* • ♦ Vidf AppcndiV, No. 2. 
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- The precepts of warning were always dire^- 
,ed, and are yet diredled, to the lo^ireft officer of 
the barony or other jurifdidlion : and it might 
Ivavc been direded to any perfons ; ^ Quidlibet 
* enim (fays Craig) ad id munus fufficit/ 

* It is my will, and I require yoB.* 
Here is the great ftyle. — ^The King can only 
Jay, * Our 'will isj and We command you.' — 
It is thefe words that give the title to the writ^ 
A Procurator, you may remember, is a repre- 
fentative of his conftituent: — he is made and 
conftitutcd ;— he -z.&.s in his name ; it fuppofes^ 
ability for that purpofe : and, though the Adl 
ef refignation of lands be minifterial, yet it 
would have been an infult, had the vaflal ap^ 
pointed a mean perfon to perform an adl of re- 
verence to his S^uperior. In giving fafine, the 
proprietor rifes in importance, and appears as 
a Superior himfelf. He gives, therefore, a 
precept^ and commands his Bailie t<? execute the 
bufinefs. 

* Ye pafsi forty day^ preceding the term of 
^ Whitfunday.** 

One of the firft queftions moved upon the 
Statute 1555, regarded the forty d^ys,i. e, whe- 
tlier they were free or not ; and it was found 
that the warning is not lawful, unlefs there be 
iovtyfree days betwixt the term of warning and 
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tlic term of Whitfunday, excluding not oaif 
the day of warning, but alfo the term of Whit-* 
funday itfelf, 1 9th May i ^6^^ Lord Borthnvick ** 
In February 1715, the Lords difpenfed with 
this rule, and decerned in a Removing, altho* 
the 40 days were not free — a decilion which it 
is prefumed will not be repeated f« 

In cafes where more than one term of entry is 
mentioned in the leafe, fiich as Candlemas 
for the grafs, and Whitfunday for the houfes, the 
precept muft be executed 46 days before the 
Whitfunday preceding the firft term fb fpecified^ 
Feb. 14. 1765. M^ Naugbton contv2L Wilfon. 

Tenants happening to be out of the king- 
dom, aii objedlioh was made, that 40 days warn-' 
ing were not in tliat cafe fufficient — an erro- 
neous idea, arifing from the atnalogy of a fum-* 
inons. A warning is now nothing more thaa 
a notice or intimation requifite to found a fum- 
iiions, A private perlbn has no power to give 
notice at the market-crofs, pier arid fhof e ; and 
the Adl 1555 gives him no filch authority : 
But the fumnions of removing confeqtient upoii 
the w^ariiing, mtift be upon the long inducU. 
The warning was, notwithftanding, fuffained 
with fome difficulty, needlefs doubts having beeii 
entertained by fome of the Judges about it f . 

h 

• Balfour, p. 457* f Duehefs o/Buccleugh zgBiiti^ Davidfom 
' J Lprd Stair, xoth Feb* i666, M^ Braes againft Creditors^ 



It iiily be upon 60 days, in place 0^40, for' tliaf . 
can do no hurt. — ^Warnings have been objedled 
to, and fuftaincd without proclamation at the 
taarfcet-crofs, pier and fliorc. i8th January 
1612. ArChbi/hop of St Andrciv s againft Lord 
Roxburgh. 

. To make fiire Work, however ; upon fuch 
occafions, pradlitioners applied the ordinary 
reniedy, of Letters in fupplement vf the wjr«*-' 
ing. — ^Thefe letters ypu will find in St Mar- 
tin. After reciting that the heritor had fub-*. 
fcribed a Warning, they proceed thus : * And 

* in refpedl A. B* and C. D. two of the tenants, 

* are prefently furth of the kingdom^ and fo 

* cannot be warned in virtue of the faid pre-" 

* cept : Therefore command, that ye pafs, 60 
^ days before the term of Whitfunday next, to 

* market-crofs, pier and (hore, and, in fupple-* 
^ ment of tlie faid precept, lawfully warn and 

* charge you, <6*r/ 

According to thefe forms, it is impofllble to 
remove a tenant for that year,' unlefs both 
warning and removing are executed, and the 
a6lion proceeded in, feveral months before the 
term of removing* 

* Conform to the Ad of Parliament made 

* concerning warning of tenants to remove 

* from lands.* 

This 
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*I*his ckufe beciame neceflary after the A& 
^SSSi the heritor having no title tg warn in 
any other manner. 

^ Pretended tenants and pofTeflbrs.' 
The wori pretended^ is alwife ufed by Fof- 
maUftS) in writs calculated to quarrel or fet 
afidc the rights of others. In fome of them, it 
is proper, becaufe their titles are impugned as, 
^oid from the beginning. — In the precept of 
warning, it is improper ; becaufe th6re could be 
no ufe for the writ, unlefs the parties warned 
were truly in pofleflion, or tenants at the 
time. It fhould be> * Prefent tenants and pof- 

• feffors/ 

* To flit and remoye themfelves, their wives, 

* bairns, fervants, families, fubtenants, cottars^ 
^ goods and gear; 

In this enumeration, the cattle^ <^'C. are omit-* 
ted, unlefs we fuppofe them comprehended un- 
der * goods and gear.' 

The words bairns and gear^ though now al- 
moft forgotten among the Englifh, are original ^ 
Saxon words, and ufed by the bed Old Writers, 
as peculiar to rural affairs. Thus Milton-^ 

* I fliall appear fome harmlcfs villager, 

* Whom thrift keeps up about his country gear.^ 

Subtenants — ^The Tenant is warned to re- 
move the fubtenai;its, becaufe their right de- 

I pends 
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jpends upon his ; and, as Craig fays, tfiey ongtt 
to know that it is their duty to remove along 
with him, tho' they fliould not be mentioned 
in the warning.-— But the reverfe will not hold^ 
The warning of the fubtenant will not remove 
the principal, even tho' the former fhould be in 
the natural pofleffion. — The reafon is given by 
the fame Author: ' It would be unjuft that thofe 
who had no right or pofleilion ffom the pur- 
fuer, Ihould be obliged to remove at his in- 
flance, if the perfons from whom they de- 
rived right, and whofe proper tenants they 
are, had not been warned, and an opportu- 
nity given them of defending their own pof^ 
feffion. — For this reafon (continues he) nioft 
people are careful, not only to warn the tia^ 
tural pojfejfors^ but alfo all others from whom 
any of them derived right to the poijeflion.— 
The Lords vary in their decifions upon the 
neceflity of this ; but, in my opinion, it is 
clear, that ilo fubteftants can be removed, 
without warning the principals, from whom 
pofleffion has been derived/ 
Cottars are ftill more dependent upon the 
Principal Tenants, and confidered as a part of 
their families. I formerly explained to you the 
word Cottar *, and gave you an account of that 

clafs of people. 

* From 

^ Frejq^ucnt reference is made to Le&ures iBtcaded to be deli" 
▼ercd* 
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* From the faid lands, with the pertinents ; 

* and to defift and ceafe therefrom/ — ^To leave 
vrnd depart from the fame, would be better words ; 
yet the former, being the words of the A(fl 
155 j:, muft be retained. — By pertinent s^ our 
Judges feem to have underftood byres, bams, 
ftables, and out-houfes. When tenants remove 
at Martinmas or Candlemas, their out-houfes^ 
as already mentioned, are often allowed to re- 
main in th^ir poffeffion^ for the prefervation of 
their corn and cattle, till the. entry of the new 
pofleffor, 

' Leave the fame void and redd.^ — Thefe words 
tarried an important fignification. Parties dif- 
puting the property, pften bribed the outgoing 
tenants to admit them quietly into pofleflion. 

* This (f^ys Craig) is not to be born : the te- 
!" nant cannot be fuffered, thus, by fraud or ' 

* coUufion, to invert the pofleffion of his Mafter/ 
An attempt of the kind was tried fo late as the 
1 7 1 5 : but the Lords found, * That the decreet 

* was not fulfilled by the tenant's . removal, 

* when, by colliifion with him, another fteps 

* into the pofleflion ; but he muft deliver, or 

* leave it void and redd. 2xft July I'j.i 2)^ Budge 

* contra Sinclair.'^ 

* . That I, my fervants, 6'^. may peaceably 

* bruik, Joyce, and difpofe thereupon/ — Bruik 
is a Saxon word for nfing^ bearing, or enjoying. 

I 2 * Joyce 
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Joyc)f is from the French word jouir^ to enjoy. 
Both are now almoft obiblete even with us. 

* Conform to my infeftment and fafine/~-r' 
This is improperly expreffed : it fhould be, con- 
form to my charter andfaftne^ or conform to my 
infeftments, which include both, for the fafinc 
is only part of the infeftment. A purchafer muft 
therefore be infeft, before he can remove te- 
nants ; for they are not "bound to take notice of 
any perfonal rights : and the fafine, at leaft, 
muft be produced as the title in the adlioa of 
removing. Tho' it is held, that, in a queftioij 
with tenants who have no real right to oppole^ 
a fafine is fuffiqient, yet the charter, to avoid 
objedion^ flbould always accompany it.^ — Mr 
Erikine feems to be of opinion, that a bare-dif* 
pofition ought to be held as a good title in re- 
moving tenants who have no better right to 
produce.—T-' A difpofition (fa^s he*, p. 274.) 

* would not entitle the heretor to remove the 

* tenants by decree of his own Court ; but, by 
^ Common Law, he feems to be entitled to 

* bring it before the Sheriff, in confequence of 

* his property, efpecially as the difpofition car-^ 
^ ries a right to the mails and duties, or, iij 
^ Other words, to the rent/ 

Common 

* Lord Bankton and Mr Erflcme jm^giued, that B^ons ai^d 
ptjicr Lqnd-r holders poffeJBng territorial jurifdI6lion, might hat* 

rci|iovc4 
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Common Law is a word very common in our 
books, but it is often difficult to know what the 
writer means by it.— Anterior to t^e Statute 
1555, there was no liich rule acknowledged, or 
pradlice known. That A61 fuppofes a compleat 
tight in the perfon of the heretor, who takes 
the benefit of it ; and it obliges him to ufe real 
execution, by leaving a copy upon the lands for 
all third parties having or pretending any real 
right. — ^Now, how could this be done by the 
holder of a bare difpoiition ? How could he do 
any adls, qus pradia tangunt^ as the Lawyers ex- 
prefs it, without a right in the lands them- 
ielves ? A fecond difpofition, with a prior infcft- 
ment, might cut him out of his claim to the 
property forever. A perfondl difpofition jcarries 
mails and duties, not in confequence of any 
right eftablifhed in the perfon of the difponee, 
but as an exertion of the right remaining in 

the 

removed tenanti by the decree of their own Court ; tecaufe the 
A61 I555> befides the Lords of Seflion, and Sheriffs, Magiilrates, 
mnd other Judges Or dinar having jurifdiSiion* 

The very purpofe of the Aft, was to J:ake the execution of thi» 
bufinefs oiit of the hands of the Mafter, and to place it in that of 
other Judges. The warner is ordered • to come to thefc Judges, 
< fhowing his precept of warning orderly executed and indorfed» 
* and to take letters from them.' — A vaffaU therefore, of a Baron, 
ipight, under this falvo, apply to him ; but, if the Baron wat 
the warner, it is plain^ from the words and purview pf the A6t, 
that he could not apply to himfelf. Had the Statute allowed 
^is^ It would liave effected nothing. 
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t;^ graater, who may aflign his rents as he 
pleafes, without difponing his lands.^ — Ihave 
remarked upon the ftyle of the precept, that it 
is an A<5t of jurifdidlion ; and the holders of 
perfonal rights, >it is admitted, have no title to 
the exercife of any thing of that natxirp. Hence 
it is, that an heretor muft be infeft at the tim? 
he ufes his warning, otherways it is null, as 
iiTued a non habente /)(tf5/?a/^w.— The pnly excep- 
tions to this rule, are where the heretor derive^ 
right by tered^ if a widpwer; and hycourufy^ if 
he be the hufband of an heirefs. The reafon is 
plain : Such proprietors reft upon the fafine of 
the heirefs or the bijfband, and need no fecond 
iaveftiture to compkat their right,*— The next 
is die cafe of an apparent heir ufing the warn^ 
ing upon apparency, and compleating his in- 
feftment befqre the removing. Apparency is^ 
in law, held to be a title of poffeffion in many 
cafes ; and, amongft others, it is held fuflGicient 
to fupport a warning, if infeftment follows ; be- 
caufe the pofterior titles have a retrofped to 
thofe of the anceftors, join with them, and form 
a legal continuity : they make the heir, in the 
law phrafe, una et eadem perfona cum defunSio. — »' 
This point was determined in the time of Craig, 

* Our manners (fays that Author) differ much 

* from thofe of oui: anceftors. They pofitively 
> required, that, both at the date of the warn- 

^ inspj 
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• ing and removing, the warner fhould be the 

• *uerus dominus* 

' Where the tenants derive their right from 
the ufer of the warning j it is confonant both 
to law and common fenfe, that they fhould noc 
be allowed to enquire into, or to quarrel that 
right. Their own pofleffion depends upon it; 
and, therefore, they muft obey the order of 
their Matter.—* Non enim ferendus eft colo- 

• nus (fays Craig) qui cum eo, a quo caufam 

• poflefBonis habet, de jure ejufdem pofleffionis 

• velit contendere ; ied ut ab eo pofTeifionem 

• acceperaf, et ei rcftituere cogendus eft.* 
Infeftments upon precepts of dare conftat^ are 

common titles in removings, though their fuf- 
ficiency is much doubted 'by / Stair, and the 
doubt repeated by Mr Erikinc. The reafbn 
afligned is, That unlefs the immediate anceftor 
of the perfbn infeft had been in pofleflion, hi* 
title imports nothing more than the aiTertion 
of a fuperior. 

* And that ye ufe the whole remanent ordcr^ 
' &G. &c/ 

This general diredlion relative to the Statute 
1555, is preferable to the other form of making 
it fpecial, and repeating the diredlion of the 
AA. — ^The fliorter the writ is, the lefs handle it 
affords of committing error.— The heretor or- 
dains 



( 7a ) 

dains every thing to be done according to law^ 
and gives ground for a prefumption that it wad 
accordingly done, when the contrary does not 
appear from the execution. ' 

* Certifying them that they are to be held 

• as violent pofTcflbrs*' — ^This does not appear 
to be precifely authorifed by the Adl, The cer*^ 
tification of the A&, is. That they fhall be de* 
cemed to remove by order of the Judges Ordi- 
nary. ^^ And letters diredl Jimplicittr upon 

* them in the faid matter/ i. e^ That letters of 
eje<5lion fliould immediately be iffued againfl: 
them. — ^This is alfo the certification even of 
the fiimmons. 

* According to Juftice, &c/— This conclu* 
fion is copied from the King's letters : it is the 
language of authority, which all landholders in 
this country conceived themfelves to be poflcf* 
fed of. 

The precept being then a kind of judicial 
nvrit^ does not fall under the Stamp Adl. It 
muft, however, be fubfcribed before witnefles, 
with all the formalities of private deeds. 

In executing this warrant, the officer may 
cither begin with the ceremony at the churchy 
or he may ferve it upon the tenant. He ought 
to read the precept, and then deliver him a 
kind of fchedule, with us termed ixjhort copy. 

I 
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^ \ ' rn ■• I. ■ i n > Officer in that part fpe-» 
tially conftitute, by the Precept of Warning 
after mentioned, direAed to me by A. here-- 
retable proprietor of the lands of , 

conform to the faid Principal Preccf>t fign- 
ed by him of date the 27th March 1764 
yearsj do hereby, and by virtue hereof, warn 
you to flit and remove yourfelf, wife, bairns, 
family^ fervants, fubtenants, cottars, goods 
and gear, furth and from (here the lands are 
inferted ai in the precept) and to leave the farno 
void and redd Jit the term of Whttfunday nexc 
to come ; to the eflfed that the faid A. as he- 
retor thereof, his tenants, fervants, and others 
in his name, may enter peaceably thereto at 
the faid terih * With Certification in manner 
mentioned in the laid principal precept of 
Warning. This 1 giye you upon the 28th 
day of March 1782 years, before thefe wit-* 
nefles.' — ^ 
After having left another upon the lands> 
ind gone through the folemnicies prefcribed at 
the church, he returns an execution, which we 
tsdll next confider— 

* Upon the day of 1 764, 

I ^ .— ~ Officer in that part 

fpecially conftitute, by virtue of the within-? 
written Precept of Warning, pafTed to the 
dw^lling-houfe of the within-defigned F, pre- 

K ' fent 
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I fpnt tcnmi and poffeflbr of the lands etC 

' and alfb to the ground of the faid lands, an<f 

* law^fully warned, cojiforip to the A&, of Par- 
' liament raftde anent warning of ten^nt^ to^ 

' remove frpm lands in ?ill poipts, pja? faid F. . 
' to flit and remove himfelf, his wife, bairns, 

* faipiily, fervants, fubtenants, cottars, cornsj 

* Cfittle, goods and g^ar, furth and from the 

* faid landS| with the pertinents and houfes^ 
^ and yards, and others thereto belonging ; and 

* to J^ave the fame vo^d and redd at the term 

* of Whitfunday next tp come, to the effedl the 

* withint-defigned A. apd his tenants,^ and other» 

* in their narpes, jnay enter thereto, and peace-* ' 

* ably poiTefs, bruik, pcciipy, aiid labour th« 

* fame at their pleafure :— -And alfq, uppp the 
.* day of and ye^r fpi^e-* 

* f?iid, being Sunday^ 1 pafled io the pariih-? 

* kirk of within which parifii the 

* faid lands lie ; and at the mod patent dooir 

* thereof, at the difmiffing of the congregation 
*.from the forenoon's fermon, after crying of 

* three feveral oyefles^ I read and made public 
^ intimation of the within precept, in audience 

* pf the parifliioners conveened thereat for the 

* time, and .made, certification as is within ex^ 
^ preffed. This I did conform to the fai4 
•principal precept iij all points, whereof \ 

* delivered a jtift copy, iigned by me, to thq- 

* faid 



i IS ) 

* faid F. perfonally apprehended ; and I affixed 
^ and left the Ukfe copy upon the grounds of thifi 

* faid lands, upon the day of 

* that none pretend ignorance of the fame ; all ' 

* which c6pies did bear and contain the t*efpec- 
^ tive dates hiteof, and the witnefles names 

* and defignations prefdnt at the haill premii^ 

* fes, ^iz. at the dwelling- houfe, and npbh the 

* gfoUnd of the faid lands M, and T* atid at the 

* churdh-dbor I. dnd G.; and, for the more ve-^ 

* fification of this my execution, the fame i$ 

* fnbfcribed by me and the faid witn6fles.' 

* . / deli^ei^d 4 jujl r^/y/— -The ,fhort copy is 
jcalled a juft on6, becaufe it recites the precept, 
and is regulated by it,*-^There is a materialdif-* 
fei*ence between juft or Ihort copies, arid fuU 
tones. In treating of the execution of fuirimohfes, 
you will be completely informed upon this ar- 
ticle. Suffice it to mention at prefent, that, very 
long after the A61 1555, the fervice of all writs 
was mstde by delivering fchedules containing 
the principal circiiriiftances of the matter.—-^ 
This methbd has beefn retained in fome cafes, 
and altered in others, by Ads of Sederunt. — 
Precepts of Wafniiig are among the former. 

* I affixed and left the like copy upon the lands ^ 
—The method of affixing this copy is, by put- 
ting it into the cleft of a fticfc> and this ftick 
japright into the ground. 

K 2 The 
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^e fame piece of form, as we fliall after-^ 
wards more particularly learn, is ufed in real 
execution ; and the purpofe is to give notice to 
all fubtenants, or other pcrfoos interefted in the 
property. It is therefore required to be done 
feparately from the notification to the tenant 
himfelf ; and without it, the warhing is null.*-*- 
So the Court have more than once found. 

If the tenant does ndt remove, the next 
thing to be done is to expedite, or (as we fay) 
raife a fummons of removing, either before the 
Lords, or the Judge Ordinary *. The proprie- 
tor firft dates his titles to the la^ds ; then the 
precept of warning, and executions. The lybel 
pext charges, that the . term of Whitftmday is 
pad, and that the tenant notwithftanding re* 
-iiifes to remove. The tenants are warned upon 
(ix days tp hear themfcives decerned to flit, ^c. 
St Martin adds, * That this fummons requires 
* nofecond diet, becaufe all is injiruiied by nvritJ 
He had a better reafon to give, viz. That it pro* 
ceeds upon the Adl of Parliament 1555, which 
appoints only one citation upon fix days. 

At the time this eminent Conveyancer coUedled 
his Forms, the mode of fuing the adlion of re*^ 
moving before the term, was little known or 
poticed, ptherwife we fliould have here found 
a note upoi^ thatfubjedt. Accordingly you have 

heardi 
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heard, that the point refls upon no more than two 
deciiions^ at ten years diflance from each other« 

Suppofing the decree of removing to be oh-* 
^ined, the term arrived, and the tenant cond- 
nuing, or, as the Englifli fay, holding over^ 
he is no doubt to be ejected by the hand of the 
law. — Let lis then coniider the pradlical mode 
of carrying this into execution* 

The Sheriff, immediately after decreet, iiTued 
his Precept of Ejedlion, which was executed in 
.1^4 hours, if the tenant did not move.-~That 
time (dc pram) was given as a reafbnable fpace 
!for the removal, and no more. You will here 
call to remembrance, that no execution upon any 
decree, even for payment of debt^ ever required 
a previous charge, when the perfon of the 
debitor was not to be afiedled ; and that poinds 
ings followed both by law and practice in that 
manner, before the A<51 1 669, appointing previ- 
ous charges to be given. 

The ejecbnent of poflcflbrs decreed to re- 
move, needed no previous charge. It imme- 
diately followed the decree ; nor was a charge 
confbnant to the nature of the thing, which 
required the utmoft difpatch. — After the 1669, 
however, Charges upon Decrees of Remo- 
ving, were, it feems, introduced from a falfe 
analogy. The point came to be tried in a few 
years after, when the Lords, with great pro- 
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piiety, found that the Adl 1*669 ^^ftendcd ovAf 
to poindings^ and fuftained the ejeiflmeut wiih4 
out a previpus charge * Notwithftanding this 
pointed and fqnfible decifion^ charges upon de<- 
creeB of removing, even of Inferior Judges, 
crept in from the ignorande.and: timidity of 
pradtitionerS) and added greatly to the embar^i' 
raffment of the bulineis. Craig ind Stair tate 
tio notice of this circtimftance^ hidciaufe the firft 
never fuppofed any fuch thing, ami the ^rtxit 
"Was not confpicuous at the time' bf Lord Stair^i 
publication^ though he reports; the judgment I 
have mentioned^ The Adl 16^69^^^ excepts f atll 
^ decrcctij recovered at the inftaiice of heritors 
f againft their ttodnts^ in: their. own Courts ; 
? and therefore (fkya Sir G^eo^ge)M*K€nzie) it 

* has been doubted whether tenants maybe 

* removed and geAcd without a previous 

* charge f . And though (continues he) upon 

* decreets before the Lords, previous charges 
-^ are neceffary ; yet^ upon decreets of remov- 

* ing before Inferior Courts, it is the cuftom 

* to ejedl immediately : and though this n^ay 

* feem hard, ytt ic is neceffary^ becaufc the 

* intrant tenant mull reihovfe immediately, and 

* £q nulft have a place to vrhich he may re* 
^ move ; etjibi imputet the tenant, who^ being 

* warhedi 

* 30th June 1675, -^^^ Sttxinhill VigSATiit Buri. 
^ Becaufe the reraovings were always obtained before otter 
.^udges^ and not in the Baron -Courts. 
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y Warned, did not provide himfelf timeoufly *.^ 
•^*-Herc indeed' it may be faid, Aliquando bonus 
dormitat Honwmsn If fuch a neceffity exilled 
for the immediate removing of tenants decreed 
to quit their poflfefliona by Inferior Judges, did 
not the fame neceflity operate againft thofe de-» 
creed by the Lords ? — or, had Inferior Judges 
% compleat remedy in their power, which the 
Supreme Court h^d not ? — In the only cafe 
where the qvi?ftion had occurred, the* Lorda 
foun4 that the Adl 1^69 related to poind inga 
only, No charge wa$ fleceflf^ry before that ti«e, 
\n any cafe j and, therefore, no charge Could be 
jieceflary uppij their own decreets, iioce the 
^^►te of the Ad^*-^ After all, Lord Bankton thus 
doubtfully exprelTes his opinion ; * Though, 

* in ftricl law, Jitters of EjedUon may be exe^-^ 

* cuted without a previous warning, yet the 

* fafeft courfe is to ufe it, as is ordinarily prac-* 

* tifed, on^^ days charge.* 

The true reafon of this difference between 
the pra6liqe of the Superior ^nd lafpri^r Gourtsi 
}s to be found in the nature pf the - dUijgpOj.ce 
jiQued by the Court of S^ffion,, which. always 
confifted of Letters of Homings This circujna-* 
ftance not only gave rife to the previous charge^ 
but it inverted the very najiure, pf decrees, of re- 
moving, when pronounced Ijy the Lords of Sef-* 

Hon ; 

* Obt on tHc Aft 1669* 
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fidn ; and, in place of an expeditious diligence^' 
it rendered them, in point of procedure, on« 
of the heaviefl and moll operofe executions 
known in the law.-~ 

ijiy The tenafnts ^re to be charged, in virtue 
of letters of horning, to remove in fix days : 
idy They are to be denounced rebels, and the 
horning regiftered : and, ^tio^ Both decree and 
horning muft be produced, with a bill praying 
tor letters of ejei^ion, directed to the Sheriff} 
and, upon thefe letters, the Sheriffs were char- 
ged to remove the tenants in fix days more.—* 
St Martin* gives us the ftyle of a horning upon 
a decree obtained before the Sheriff. Thil horn- 
ing charges the tenants to remove in Jix days ; 
and, to explain that circumftance, he adds a 
note in thefe words : * Since it is faid formerly, 
that, in all homings before Inferior Judges, 
decreets arc to be on 15 days, why not this? 
-—7%^ anfwer is clear ^ The removings a:re pri- 
vileged, being peremptory, — Some (continues 
St Mkrtin) raife capcioris after the tenants arc 
charged, denounced, aijd regjftrated at the 
horn ; and others do nor give themfelves the' 
troiible, but raife letters of ejection direded 
to the Sheriff/ 
The Writers to the Signet have, in this bu- 
finefs, aded upon the falfe analogy already 
mentioned: and St Martin's anfwer, here given, 

f p. 469, 
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is by no means a clear or a good one. The error 
is not dHEcult to difcover ; it is only diredling 
the view to a leading feature in the Pra<5lice of 
the Lawof Scotland. — Our anceftors knew of no 
compuUitor againft the perfons of the fubjeds, 
but by involving them in rebellion : Hence, Let^ 
ters of Horning and Denunciation will be found to 
be the conftant executorials of all decrees, whe- 
ther they be ifTued for payment of fums, or ad 
fa£la preftdnda. Now, tenants were not the only 
people to be removed by the hand of the Law* 
, — ^Powerful heretors pofleffed of lands which 
had been controverted, — wadfetters of lands 
fairly redeemed, and many others of the higher 
clalles, iwrere to be forced to give up their pof- 
feffions. In thefe cafes, the hereditary Sheriffs 
were often unwilling to a(S, fometimes unable ; 
far lefs could any thing be done by Sheriffs, in^ 
that part. The Supreme Power then became 
neceflary ; and, on purpofe to have that aid, 
Letters of Horning were applied for, in order, 
that the obftinate pofTeflbr might be denoun- 
ced i2^^^/,—*-Letters of EjecStion were next ilTued 
againft them in that character ; and if they^ 
after all, ventured to deforce the Officers of the 
Law, they became guilty^ at once, of both civil 
find a^ual rebellion. The matter was laid be- 
fore the Privy Council, who ilFued the barba- 
rous commiilion of a weak Government — the 

L Letters 
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Letters of Fire and Sword I-^^Thc Horning being 
once eftablifhed as the executorial of the Court 
in Rcmovings, continued to be applied for 
againft fimple tenants.^ — In St Martin's time, 
the pradice had been common: * Some people 

* (fays he) did not give themfelves the trouble 
^ of ejedling the tenants, but followed the ordi-r 

* nary courfe of captions, eJ^*^.'-— This, to us, 
appears ftrange; but the furprife ceafes, when 
we recolle<3: the eflPedl of Civil Rebellion. In 
moft cafes, it muft have proved an ejBfedlual 
compulfitor; but it evidently led the Writers 
to the Signet into error. It was neceffary that 
a denunciation of rebellion fhould be preceded 
by a charge; and this neceffity riveted the fu- 
perjfluous pra<5lice of giving a charge upon de- 
creets of removing. As the charge was a work 
of fupcrerogation, the fix days might be fu£B-* 
cient ; but this could be no reafon for giving 
homings upon fix days. And the reafon men- 
tioned by St Martin, that removings were pri- 
vileged, is a bad one. The fummons only was 
privileged ; but a roan ought not to have been 
denounced Rebel upon fewer than the ftated 
inducia of 'fifteen*. — There was no law for 
making him a rebel, for refufing to remove nine 
days fooner than in any other cafe. It was no 
lefs an abfurdity to make a horning and denun- 

ciatioa 

* Fifteen days werp the cwnmpn /Vw>t 
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Ciation tile neceflary warrant of Letters of Ejed-*- 
tion in commou cafes^ where no capital rcfift- 
ance was expedled. If a Sheriff iffued Letters 
of EjecSlion upon his own decreet JimpliciUr^ 
Was it not evident that the Court of Seffion 
could do the fame^ either in aid of that Sheriff's 
decree, or their own? and yet thefe unnecef'- 
fary forms have been fervilely kept up from St 
Martin's time, and are to be found in all our 
Chamber Style-books at this moment. 

Writers have feldom any objedipn to accu-** 
ttiulate Letters upon Letters^ and Charge upon 
Charge ; but, in place of Corredling^ Lawyers 
have fandlified this clumfy procedure.-— In our 
lateft fyfteip, we are told, * That if a tenant 

* fhall refufe to give obedience to a Decree of 

* Removing, nottvithjianding a Charge givetk upon 

* Letters of Horning^ the obtainer of the decree 
^ may procure Letters of Eje<5lion from the Sig- 

* net^ directed to the Sheriff, who is required 

* to difpoffefs him. But if the decree be pronoun** 

* ced by tht Sheriffs he himfelf may grant a Pre- 

* cept of Ejedlion^ direAed to his own officer, 

* for the fame purpofe */ 

The Sheriff, according to this authority, can 
do what the Lords of Seffion cannot ; and yet 
the A(5l 1555 i^ moft exprefs upon the point. — 

■ 

The heretor is direifled to apply, either to the 
Lords, or to the Sheriff, for the fummons.^ — 

L 2 Thefe 

* Erfldne, p* 691, $17. " 
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Thefe Judges are authorifed to decern the pof^ 
feffors to ceafe, remove, and defift from the lands } 

* with certification to them, if they faillie, that 

* Letters fliall be d'lre^ied Jiwpliciter upon them 

* in the faid matter,' i. e. Letters of Ejedton.—^ 
The Sheriffs have retained this power : The 
Lords, it feems, have (de praxi) loft it in the 
manner I. have defcribed, . 

The Letters of Ejedlion we haye in Dallas * ; 
and they accordingly recite the Decreet, the 
Horning, the Denunciation, and Regiftration. 
— They fubfume, ' That, notwithftanding 

* thereof, the perfons moft contemptuoufly 

* continue . in the poffeffion/- — ^The execution 
of the Eje(5lion is properly committed to the 
Sheriff, or his deputes : It was an original part 
of his duty, by our ancient law ; and it con* 
tinues to be fo in England ftilU — He is direded 
to remove the former poffeflbrs, and to intro- 
duce the complainer,^ and thofe in his rights 
with all the folemnities ufual in tlie like cafe&. 
— St Martin then informs us, * That the Sheriff, 

* or his deputes, give obedience, or he appoints 

* a meffenger his depute in that part \ — And, 

* That Letters of Ejedlion were afterwards di- 

* reded to mefTengers, as fheriffs in that partj 

* fo that Sheriffs, or their oflBcers, were feldom 

* troubled in this bufinefs, excepting when the 

* Ejedion proceeded upon their own warrant/ 

The 
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The folemnitfes upon this occafidn are thefe i 
The meflenger, with a perfbn as procurator for 
the Matter, properly attended, repairs to the 
tenant's houfes, thrufts the people he finds out 
of the door, and the:cattle out of the byres, fta- 
bles, ^c. drives them to the high road, extin- 
guiihes the fira, locks the doors, and delivers 
the keys to the proprietor, or his attorney. 

- It is not the prafticc, in this cafe, to return 
any execution ; for no perfon is prefumed to have 
a remaining intereft in removing, as in the mat- 
ter of poinding, where the debtor is entitled to 
a fchedule of his efFeiSls f&r his difcharge, and 
to quarrel the valuations. The remedy of the 
tenant, if wronged in removal, is an acSlion of 
ejeijlion and damages ; and therefore it. is ufual 
to have a notary attending, to take inftruments 
in his hands upon the order of the proceedings, 
and to make a lift of the particulars ejefted *. 
When extended, it is termed ' An Infimment of 
• EjeiSlion,* and figned by the notary and mef- 
fengcr. 

• The former poflcflbrs being removed, the 
next Iblemnities regarded the introdudlion of 
the bearer of the Letters of Ejedian. The Mef- 
fenger or Sheriff delivered him the ftilts of a 
plough ; after which, he himfelf, or fervants, 

plowed 

* This lift prevents all affer-alledgances of more goods being 
on the fpoty or in the houfesi than really were found there. 
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ptovitcd a ridge or two ; and an inftrumcnt apoit 
the r/j gefla was taken,, called an Injirument of 
Fqffhfiott.-^Thefe infirumedts were fometiii^ea 
taken and extended fiiparately *. 

Having thus difcuflcd the Remoying •upon 
the A(£l t555, 1 fhall add a few Cafes occurring 
tipoii it^ iwhich the Forms did not give an 6p» 
porttrnity of rcniarking. 

Ont of the earlitft. queftions moved upon that 
Statutei Wa&, Whether the heirs or proprietors 
co:uki avftil themfetlves of warnings ufed by 
their deceaft predeceflbrs ?--— Obje<5tions were ac-* 
tordipgly rtiade ilpon that head^ and repelled f , 

The greater patt of the difputes in this bufi* 
ixcfe^'have regarded the titles of the ufer of the 
Iflrai^ning: It is not competent to tackfrnen^ uiilef^ 
their Icafcs were either for their owiji lives,; pr 
contained an exprefs power to input and cfuit-* 
put tenants, or at leaft if they were not in the 
actual receipt of the rents from the fubtenanT;^; 
^ If a proprietor wftrns his tenant, and then fells 
his lands,' he may affign the warning to his fuCf 
ceflbr : but that fucceiibr muft be infcft before 
he can vfc it ; for, after the Matter is denuded, 
be cannot infift in the Removing y and unleft'the 
titles of the purcbafer be compleat, he cannot 
make ufe of the warning given by his predecef* 
for. . The beft way, in thefe cafes^ is to bring • 

the 

* Fide Appendix, 1^ 3, 
f Balfour, p. 457. 
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the action of rcmoying at the inftance of both j 
and then, as Craig advifes, * Mutuus utriu(^ 
^ que tanj cedentis quam ceffionarii confenfos 
* concurrit/ 

Notwithftanding the great alteration in the 
iBanners of the people, and the prevalence of 
ordinary learning among the lower ranks (I meaa 
reading and writing) finee the beginning of 
this century ; yet it proved a matter of great 
difficulty, to get a warning executed free of 
error. Formerly, when tncflengers and lowef 
ofEcers <:ould do little more than fign their 
names, they adled under the infpedlion of others 
more knowing, and had their executions made 
but, or carefully perufed. But when they judg- 
ed themfelves able to adl without afliftance^ er* 
rors for fome time multiplied exceedingly. The 
piatter of removing tenants, in particular, be- 
came uncertain and expenfive-~in fo much that 
inftances, in remote parts of the country, have 
occurred, where pofleflions had been retained 
for years fucceflively, and, after all, the tenants 
have yielded only upon compromife. 

At the period of the A&. 1555, it appeared of 
little confequence to the Public, whether the 
Mafter changed his tenants or not, provided it 
was brought about in peace. There was no 
great difference, in knowledge or induftry, be- 
tween the new and the old tenant. Improve- 
ments 
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ni*nts were not in falhion, or in the expedlation 
of parties* — A different fpirit at laft infpired 
both the Mafter and the tenant — Improvement 
of the land, with a number of proprietors, be- 
came the point in view —A rife of rent (no 
matter how) with others. PoflefTors, who kept 
themfelves in their farms by law, had no mer- 
cy upon the. foil. In (hort, it appeared to the 
nation, that the fimplifying the bufinefs of re-^ 
moving tenants, had become requilite to the 
comirierce of farms, and advancement of agri- 
culture* 

Independent of the method chalked out by 
the A61 1555, there were feveral grounds for 
the removal of tenants at common law ; fomc 
of which have been noticed in the Lecture upon 
leafes, others fall under the prcfent fubjeift,-— 
Thefe were tented fummaty^ in contradi(]tin€lion 
to the folemn removing we have been confider* 
ing. Thefe fummary actions the Lords of Sef- 
fiori were undoubtedly entitled to regulate, by 
their own authority. The Court, however, 
took the nvhole bufinefs under their confideration, 
and, in December 1756, iffued the well-known 
A^ of Sederunt qnent removing of tenants. 

No ordinance of the Lords of Seffion ever 
created fo many doubts, murmurings, and re^ 
fledlions, as this one has done, both with regard 
to the authority of enading it, and the matter 

^ endded. 
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enabled. — I fhall, therefore, with freedom, and 
t hope without offence, analize the regulations 
thus introduced, and candidly (late the com- 
plaints againft them, fo far as my knowledge 
or information will permit me. 

Dec. 14. 1756. 
* Whereas the difficulties that have occur- 
red in adlions of removing from lands, have 
been found highly prejudicial to Agricul- 
ture, and both to Mafters and Tenants, in re- 
fpedl that, during the dependence of fuch ac- 
tions, the lands are negle<5led and deteriorated 
by the defender, and the heretor's fecurity for 
his rent brought into danger; and tenants are 
difcouraged from entering into tacks, by the 
uncertainty of attaining to pofleffion, and by 
their finding the fubje<5l of their tack much 
deteriorate, during the dependence of the pro- 
cefs of removing againft the preceding te- 
nant — The Lords of Council and Sefllon, re- 
folving to remedy this great evil, do make the 
following regulations : imo^ That where a te- 
nant is bound by his tack to remove without 
warning at the ifTue or determination of his 
tack, it fliall be lawful to the heretor, or 
other fetter of the tack, upon fuch obligatioai, 
to obtain Letters of Horning, and thereupon 
to charge the tenant with Horning 40 days 
preceding the term of Whitfunday in the 

M •* year 



Preamble 
of the Ait, 



( 90 ) 

year in which his tack is to determine, or 40 
days preceding any otter term of Whitfunday 
thereafter : and, upon produdion of fuch' 
tack, and horning duly executed, to the De- 
puty Sheriff, or Stewart, or their Subftitutes, 
of the fliire or ftewartry where the lands lie^ 
they are hereby authorifed and required, with- 
in fix days after the term of removal appoint- 
ed by the tack, to ejeft fuch tenant, and to de- 
liver the poffefTion void to the fetter, or thofe 
having right from him.' 

This claufe concerns conventional agreements 
only : it is therefore by all agreed to be within 
the power of the Lords, efpecially fince they 
had been accuflomed to judge of thefe claufes, 
as not under the purview of the Adl 1555 j 
and yet this very regulation proceeds upon the 
contrary idea. It is plain, that the Court has, 
in this place, done Lord Stair the honour of 
exalting his opinion into Law.. — * The Statute 
for warning (fays he) i|5 a public Aft, intro- 
duced for the good of poor tenants, whofe 
ruflicity is excufable, if they advert not to 
anterior pactions ; nam paSia privatorum non 
derog ant jure communi. Yet, on the contrary, 
cuicunque Ubet^ renunciare juri pro fe introdu6lo ; 
betwixt which 1 conceive this temperament 
will hold, that fuch pacflions may be efFedual 
at the precife time, if fufEcient intimation be 

• given 
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» 

^ giyen to the tenant to provide for himfelf. — 

* And I fuppofe that they will wklk moft fair- 

* ly and fafely, who fhalj intimate the fame to 

* the tenant/ 

This appears to be a very found opinion ; 
for, if tenants are allowed to renounce the 
privilege of warning or due notice, the condi- 
tion will foon be impofed upon them ; and the 
very hardihips and diforder remedied by the 
Adl 1555, might be in fome degree revived. 

The claufe authorifes a charge, not only at 
the term of Whitfunday, ivhere the tofk expires 
at Whitfunday, but preceding any other term of 
Whitfunday thereafter. This goes upon the idea 
of what is in law termed7^nV relocation^ i. e. 
a relocation or fecond tack in the fame terms 
with the former, prefumed from the filencc 
or acquiefcence of the proprietor in not warn- 
ing his tenant to remove. The years poflefled 
tinder this title, are confidered to be a continu- 
ation of the terms in the written leafe, becaufe 

* 

every thing continues to be thereby regulated 
between the parties ; and therefore it is reafon- 
able and juft, that the obligation to remove 
fhould alfo c6ntinue in. force, as this Adl diredls. 
And hence we now have the exa6l value or im- 
port of the obligations to remove contained in 
tacks, and which, fince the date of this Adl of 
Sederunt, arc feldom or never omitted. 

M 2 If, 
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If, upon expiration of the leafe, any new ver- 
bal bargain takes place between the tenant and 
the Matter, which alters the terms of the former 
one in any article, I apprehend that the claufe 
we are talking of would from that moment lofe 
its force, and that a charge of horning would 
be of no effedl ; becaufe, by the fuperveening 
agreement, the tacit relocation entirely ceafed. 

The Horning authorifed by this Adl, paiTes 
upon a bill, with which the leafe is produced, 
cither regiftrated or not. The bill prays for 
Letters of Horning, for charging the tenant to 
remove in terms of the Adl of Sederunt of their 
Lordfliips made anent Removings. The tenant 
is charged to remove at the enfuing Whitfun- 
day, in the ivords of the obligatory claufe, from 
which the ijuords of the horning fhould be taken. 

When the term of Whitfunday arrives, the 
charger produces his executed horning, with a 
petition to the Sheriff^ praying for his warrant 
to ejedl the tenant *. It is accordingly granted, 
and executed in the manner I have formerly 
laid before you. This is the very me- 
thod prefcribed by the old Adl of Parliament 
againft violent poflefTors ; and it differs from the 
Acl 1555, in this material point. That, in place 
of a Summons of Removing, which by that 

Aa 

* A petition IS fcldom given in upon this occafion ; the horning 
only IS produced^ which it not a commendable pradlice. 
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A61 the Sheriff was bound to give, he muft in this 
cafe iffiie an immediate Warrant of EjeSiion*. 

Suppofing the Mafter, in this cafe, not to 
apply to the Sheriff, .but to the Court of Sef- 
fion, What compulfitor w/ould the Court de- 
cree ? Letters of Ejedlion, certainly. But the 
warrant muft be afpecial one^ upon a petition ; 
for, the Writers to the Signet could give no- 
thing but a caption upon fuch a horning. — ^Thc 
A6t of Sederunt gives no power to go further: 
and Letters of Ejecflion can only follow upon 
the A61 1555, with which this kind of remov- 
ing has no relation. 

The tenant cannot be heard vpon any objec- 
tions he may have, before the Judge Ordinary, 
who is here miniflerial : his only method is-, to 
fufpend the chargp of horning.— If his objec- 
tions are good, he will prefent his bill immedi- 
ately after removing ; if otherwife, he will 
delay to the laft, which never fails to afford a 
prefumption agaiiift him. 

* Where the tenant hath not obliged him- idcknfe 

* felf to remove without warning, in fuch a 

* cafe it fhall be lawful to the heretor, or other 

* fetter of the tack, in his option, either to ufc 
' the order prefcribed by the A&. of Parliament 

* made in the year 1555, intitled A£i anent the 
^ Warning of Tenants^ and thereupon purfue 



• a 
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a Tiraming and ejedlion, or to bring hii^ ac« 
tion of removing againft the tenant before 
the Judge Ordinary : and fuch a<5lion being 
called before the Judge Ordinary, at lead 40 
days before the term of Whitfunday, fliall be 
held as equal to a warning execute in terms 
of the forefaid Adl : And the Judge Ihall 
thereupon proceed to determine in the re- 
moving in the terms of that A£l, in the fame 
manner as if a warning had been executed 
in terms of the forefaid A61 of Parliament.' 
It is this claufe of the Adl, which has chiefly 
created the doubts with regard to the powers of 
the Court, -The A61 1555, it is faid, was a 



fblemn Statute of the Legiflature of our country, 
in daily obfervance ; and it is argued. That the 
Lords of Seflion had not a title to altera much 
lefs to repeal it. — On the other hand, it has been 
anfwered, That the Adl was not repealed — an 
option being left to the fubjedl to follow the 
method therein prefcribed, if judged proper. — 
The A6): of Parliament, it is obferved in reply, 
ordains. That, in all times thereafter^ the ivam- 
ing of all tenants and others fliould be in the man" 
ner thereby appointed. Accordingly it was, for 
two centuries, followed by the fubjedls; and ex- 
plained by the Courts of Law, to the abfolute 
cxclufion of all other methods of removing. — 
That this claufe of thcAdl of Sederunt difpenfes 

with 
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with the Statute : but a difpeniing power U 
lodged in no Court of Britain— not in the So- 
vereign himfclf. The very term was profcribed 
at the Revoliition; and prerogative has denied 
all relation to it ever fince *. — Further, it is 
faid. That the Adl of Sederunt docs more than 
difpcnfe^ it introduces' a form altogether dif- 
ferent, and is therefore a direSl repeal of the 
Adt of Parliament : — ^that the expediency of any 
law ought not, among a free people^ to fup- 
ply its want of authority :-— that the fole power 
of making laws, is vetted in the King, Lords, 
and Commons : and the attempts of any other 
fet of itten in the nation, particularly of Judges, 
ought to be repreiled ; for, where the legifla- 
tive and judicative powers meet in one body 
of men. Liberty is at an end'\. 

It is alfo remarked, that the power of mak- 
ing rules for the conduct of bufinefs, and 
adding expedition to juftice, is inherent in 
all Supreme Courts. — At the inftitution of 
our College of Juftice by James V. this power 
was fpecially befto^yed upon the Judges, By 
the A61 1 540, § 93. * they are empowered 

* to make fuch Statutes, Ads, and Ordinan- 

ces, 

* Montefquieu* 

f By the ift of William and Mary, Stat. s. c. 2. it is dedar' 
e4» That the pretended power of fufpending or difpeniing with 
Jawsy or the execution of laws, by regal authority, without coq« 
fent of Parliament, // ilUgaL 



C 96 ) 
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^ cc5^ as they fhould think expedient, for or-* 
^ dering of procefs, and haflie expedition of* 
* Juftice.' — ^Our Parliament, however, conceiv- 
ed not that they were thereby devolvirtg any 
ffiare of legiflation upon the Court of Seffion. 
Warnings of tenants, at that time, called loud- 
ly for reformation ; but the reformation was 
not brought about by the Lords* It was to 
Parliament the country owed the Statute 1555, 
and not to anAdl of Sederunt. — If, then, an Adl 
of Sederunt was deemed incompetent to dif- 
•charge even the then barbarous mode of re-* 
moving tenants, how comes it that the Adl of 
Parliament 1555, made on that account, has 
been aboliflied, after the approbation of ages, 
by the power of an ASi of Sederunt ? ' 

Lajily — Suppofing the Adl anent removing 
of tenants had been a Britifh Statute, it is 
afked, if the Court of Seffion would have chofen 
to promulgate the Sederunt 1 756 ? — ^If not, it is 
hard to underftand what fuperiority a Scotfman 
ought to acknowledge in a Britifh Statute, ovet 
one of our own national Parliament, in viridif^ 
Jima obfervdntia. 

Having thus Hated the objecflions to the power 

of enabling this claufe of the Ad of Sederunt, I 

muft, with equal freedom, pay a compliment to 

the expediency and juftice of an alteration, which 

intro- 
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introduces fimplicitjr, in place of a diftreflT- 
ing fet of forms, according to the manners of ; 
the modern times, altogether fuperfluous. The 
dependence of a procefs of removing in the 
Sheriff-Court, for 46 duys preceding the term, 
is certainly equal, if not fuperior to the notifi- 
cations in the A&. 1555 ; unlefs we can fuppofe, 

1 

that, fince this A<^ was made, as all acknow- 
ledge, in aid of our tenantry, the Legiflature 
meant to give them the advantage of a le^al 
intrenchment in forms. 

The fummons raifed by authority of this or- 
dinance, recites the title of the purfuer, the Adl 
of Sederunt, and expiration of the tenant's leafe. 
The decreet obtained muft be executed after the 
old manner, i. e. either by precept from the She- 
riff, or by horning, denunciation, and letters of 
ejedlment. — I Ihall conclude my commentary 
upon this claufe with a fingle obfervation, viz. 
That the words of it, after all, do not appear lo 
be fufficient to authorife the removal of any te- 
nants, but fuch as have poffeffed bj ^written leafes^ 
The words are, * Where the tenant had not 
obliged himfelf to remove without warning/ — - 
— ^This evidently prefumes, that a written tack 
had fubfifled between the parties, and was then 
expired. Accordingly the A6i proceeds, * It 
* fhall be lawful to the heretor, or other fetter 
pf the tack.' — From whence, with due deference, 

. N I 
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Ilapprehend (hat tenant? ppflfeffmg withoutr^aclfc, 
or upon new bargainsi aft^r thecxpir^tian of the 
former ones, ought npt to be removed upon thip 
AQi of Sederunt ; for, all ft^tutdf y laws QUght> 
with us, to receive the fame (Ifinil interpretation 
^s in England ; and there the right of a t^n^nt 
by fuflPerance, i. e. after expiration of a leale, i$ 
confidered as differing iii many circumftancep 
from a tenant-at-will, 

^ Where a tack is affigned, and the affigna- 

* tion not intimated by- an inftrument ; or where 
^ lands are fubfet, in whole or in part, to fub- 

* tenants, and fuch homing execute 4s aforefaid i 

* or where procefs of rernoying and decreet is 

* obtained ; or where warning, in terms of the 
^ A(5l 1555, is ufed againft the principal original 

■ tackfman, the fame^lhajl- be effedual ag^inft 
^ the affignees or fubteijants one or more ; and 
Vthe adlion of removing aga.inft the principal 

■ or original tackfmaoi, and decreet of removing 

* following thereon, fhall be efle<5lual againfl: 

* fuch affignees and fubtenants a? afprefaid, 

* and fliall be fufEcient ground of eje^Sling them ; 

* any thing in the former p^-a^^ice to the con- 

* trary notwithftanding.' 
The foregoing provi/b is . intended to fupply 

the real execution of the A61 1555, with refpect 
to fubtenants or others deriving right from the 

principal 
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piriflcipal tackfman, all of whom were included 
in the feudal form of leaving a copy on the 
ground.— ^Ao affignee, without Intimation, had 
no titte^ by common law, to be warned ; and it 
wad Impofllble to acknowledge him, unlefs he 
made his right known* From, the moment h^ 
did fo, he became, as it were, principal tack/man^ 
atid it wa^ neceflary.tbat^ he fliould be warned^ 
thA ^arntng diredted by the AA'i 555, was 
always eiP^cftual again^ fuch affignees and fub-^ 
t;end;nt^^ 
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.* Wh£TiE a.tenaot-iath irritated his tack, 4thcuufc* 

* byj iuffering two y^irs rent to be in arrear, 

* it iliaJL be la\*rfdil to the fetter^ or heretor to 

* dcclarQ the. irritancy before the Judge Ordi- 

* j^ry, ^^l^^ .to jnfift in a Summary Removing 

* before him; And it fhall be lawful to the 

* Shc^riff or Stewart*depute, or their fubftitutes, 

* to find the! irritancy incurred, and to decern 

* in the removing ; any pradicc to the contrary 
V iiotwithftanding/ 

It is like ways doubted ^ whether this article 
be within the power of the Court.-— You have 
heard, that as, in.the Roman contradl of location^ 
fo in the Scottilh leqfe^ the failure in pkypient 
of; two confecutive years rent njoided the eontra£i : 
But the fadl muft have been afcertained and 
declared by the authority of a Court, the rule 
'^. . .; N 2 being 



( ^^^ 1 

being almoft verbatim derived from thi Romaif 
Law. Now it was an early rnle in our prac-* 
tice, that all adlions tending to void or irritate 
the rights of the . fubjed;,' are competent only 
before, the Court of Seflion^ •-— The import^ 
ance of the fuit entitled the fubjeds concerned 
to have them judged in the Supreme Court, of 
the nation. -^-^The irritancy of leafes. or feus 
ob non folutum canonem^ could only be declared 
by the Lords ; And . die . carlieft Statute iii. 
which thefe Judges are mentioned, declares,! 

* That they fliall knaw upon all fpoliations of 

* taeks and maillings/-*— By the h& bf Sede- 
runt, the Lords devolve that part of their jurif^ 
didlion upon thef Sheriff vj. at leaft they givrf 
him a joint dr cumulative jurifilicftion in thi^ 
matter with themfelves.-**-This faculty of de- 
legation, or devolution of pow^*, it is faid, 
does not appear to refidceven in the iSiipr^^^ 
Court. — The jurifdi<5lion vefted in the Sovereigil 
Judges, is held to be a part of the^ rights ofthi 
peoplcj which cannot be encrpachoi tipon.rt*^d 
attentive was the Court of Seffion to this poinf^ 
that, in an early cafe reported by Hope, they 
found, ' That a declarator of nullity of ar right 

* could not be purfued before an Inferior Court, 

* although the party had fubmitted to it by 

* private contract:, and even come under exprefs 

* obligations for that efFed.' 

' Wheee 
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^ Where a tenant £haU run in arrear in s^cu^ 

« 

one full year's rent, or ihall defert his ppflel^ 
fion, and leave it unlaboured at the ufual time 
of labouring ; in thefe, or either of thefe cafes, 
it fhall be lawful to the heretor, or other fetter , 
of the lands, to bring his adlion againfl: the 
tenant before the Judge Ordinary, who is 
hereby empowered and required to decern and 
ordain the .tenant to find caution for the ar-* 
rears, and for payment of the rent for five 
crops following, or during the currency of 
the tack, if the tack is of fhorter endurance 
than five. years, within a certain time to be 
limited by the Judge ; and, failing thereof, ta 
decern the tenant fummarily to remove, and 
to eje£k him, in the fame maimer as if the 
tack were determined, and the tenant had 
been legally warned in the terms of the fore- 
faid Aa 1555; 
This is another cafe, which, at Common Law, 
gives the heretor a right to fet afide the leafe, 
and to remove the.tenant. . The action was con* 
fidered as a retnedium extraordinarium^ refciflbry 
in its nature, and important to the lieges. The 
Lords, therefore, in a great many cafes, refuf- 
ed to allow the Sheriffs, and other inferior Jud- 
ges, to interfere in adlions of that kind. Hence, 
this article in the Adt of Sederunt became ne- 
ceffary, to beftow a new jurifdidion upon the 

Sheriffs ; 
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Shertfl& j bti€, fdi* ttit feiafcns aifr^Ady givcrt, tlid 
colS^tetttiy &f tfei^ dfefvoluridflifl Called in que- 

ftioft.— In cdHffiiing difpufM apm avil rightto' 

th^tofelv^fi^ thg Likvt fiippofks d/ iifow dotie by ' 
thftCoUtC of Seffiott to the fttbg^ft J' btit th^ dif- 
pofing of jurifdldlii6i» to <ithef^, is a vevy diflfe- 
r^nt lYiauef r Alkl tW it Jj^^ftiil in the pd-Wer 

©f ri>a partid^nb be h€drd by the Supreme Cou#t, 

tipon a x:dmpl^at ^gainft their fentenc^v T^tf 
that citcnmilanxJe ^ars hard iifjon'thse defen- 
der, who, by cfteblffhfd law, ^^k. entitled tahd 
brofught before the.Gourt a£- Seflliaia id the Afd 
ifiitatice* He. lies. under this .a^ditionial 'and aii^it 
BSajterial hardfliip, thata fin^lc-Jtidge, ihthera- 
i^tioQv^aay ihat/ the door of thcCotJrt agaihft 
hikri,.-by,refiiliagiiis-.bill df advpcatlda or Ibf- 
■L/exxLioii i * *^ *.■>■■,. ..*«.* .... 

' ^ It-w^ at ldn^tim«i>efdreri'fctfes':6if I^ wdrdf 

confidered to be of any confecjt^Efpce or Viilue* 
^iftindlv from the centvcpieniee.dfv the tenant, 
atid-the afFedlioii \vhieh he entertaih^d t6t?hg 
fp0t> o£ . his refideiide. The land was generally 
looked npoHi by our Judges^ t^^be worth nd- 
foore than the refltj and,, in feoWi--fafitt^ (<^t at 
the rate of the country) cdiald only exceed it 
f>oai real improvements, which it is well knowto^ 
jH'Scotland, were^v^ry flow ia their progrefs.***** 
I^jrom thia circujinftancey the Judges, not with* 
filtnding; the Statutes in favouri of tackfppieni 
.' confidered 
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CQufidered kafcs of common endurance, as rights 
of no great importance : And hence it Iiappetiedt 
that when a tenant allowed arrears to become 
due, his Mafter had little to do, but to alledgc 
that he was vergcns ad inopiam ; and to bring au 
aiflion for obliging him to find caution for the 
arrears^ and for the rent in tim^ .looming, other- 
wife to removi. — From the courfe of decifions on 
this point ( and there are many ) it is too cer- 
tain, that great oppreflion and iojuftice .were 
committed, under the fan(3ion of this idea, upon 
the poor tenantry of thi^ country, whofe leafes 
were thereby rendered very precarious titles of 
pofleffion. 

The arrears required to found. this adliftn, 
were generally /xe;o/^r;;2/, OTcncfull year^ tho'the 
Court fometimes varied, according to circum- 
ftances. This procefs, like the former irritancy, 
being a remedy of a nature (lill more extraordi- 
nary, was confined to the Court of Seflion, and is 
2\io given up to the Sheriff. — Upon a pradice 'fo 
fevere, drawn from the ideas pf Roman Mafters, 

this claufe of the A61 of Sederunt is founded. 

> 

— The caution . formerly in the arbitriment 
of the Judge, is indeed limited to five years j 
which is an alteration * of little confequence, as 
caution is feldom or never to be e;s:pecled on thefc 
pccafions. The Adl adds another, and I think 
^ t)etfer caufe for the demand, viz. the defertion 

of 
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^f the farm; which, in common law, and common 
fenfe, l>as always been looked upon to be a de- 
relidlion of the leafe. The words are, ' Or fhall 
^ defert his pofTeffion, and leave it unlaboured 
* at the ufual time of labouring.* — A man may 
leave all or part 6f his lands unlaboured, with- 
out deferting his pofleffion — a diftin(5lion which 
ought to have been made by the A(5t. And, in 
pradlice before the Sheriff, the Solicitors-at-Law 
feem to think it neceflary to conjoin this kind 
of defertion (i. e^ leaving apart of the lands un- 
laboured), with the arrear of rent, in order to 
give relevancy tp their lybel. — In Dr Boyd*s 
Judicial Proceedings *, we have the form of the 
fummotis, which not only (iates the arrear being 
due, but alfo that the defender has deferted hiis 
poffeffion, and fuffered part of the farm, viz. a 
Jield^ to lie unlaboured. — By the letter of the Adt 
of Sederunt, it is fufficient to libel the arrear, or 
the defertion. 

Thus the pradlice carries a degree of fever^ty 
ibmewhat inconfiftent with the manners of th? 
times, and which may often be abufed to the 
purpofes of oppreffion, contrary to the princi- 
ples and intendment of the A(St of Sederunt, 
If the tenant is induftrious, his leafe foon be- 
comes a valuable property, of which he ought 
not to be deprived upon light grounds. A bad 

feafon 

* Page 242. 
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leafon, or other misfortunes incident to rural 
bufinefs, may oblige an indiiftrious man to run 
two terms, or one year, in arrcar; anda tradl of 
hard weather in the Winter, may afford a pre-, 
tence that his lands lye unlaboured, and give a 
bad mafter an opportunity of oppreffion. 

I remember a cafe, where all I have faid lite*- 
rally happened, ---where this very claufe in the 
Adl of Sederunt was perverted to the purpofes 
of oppreffion.— Nicol Brown held a farm / un- 
der the late G L— ^ of C — , Efq. 

The Harveft 1757 proved remarkably wet, fb. 
much fo, that Nicol Brown, and the other te- 
nants, had been unable to get their vi6):ual kd 
home, and their ftacks covered, fooner than Mar- 
tinmas. Mr Lr r- gave Brown a charge o£ 

horning upon thp tcrmrday, and refufed a large, 
partial payment of the rent. A riolcijt froft fuc- 
ceeded this wet weather, and continued late in' 
the ileafbn. — This afforded a pretence, that the 
lands wcr/£ unlaboured:. C — ^^ — ^ brought Kis 
adlion before the Sheriff, upon this ^aft claufe of 
tbeAdi756; obtained a decreet^ and turned 
the principal tenant, and fifteen families of cqt-f 
tars, out: of doors, , in a fcvere ftormofihow. 
Three * of the neighbouring fubft^Otial tenants, 
from Compaffion to the poor people, took the farm 
for that year, though the fea£bn was far advaij- 

O ced ; 

• MeC Tliomas Hodge, Vtttt Baillic^ uSl Peter Hay. : 
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ccd ; reftored tHe houfcs to the inhabitants^ 
and, though thefe inhabitants had been removed 
for leaving the lands unlaboured^ the new pol^ 
iefTors cleared one hundred pounds of profit, 
and beftowed it on the fuflPercrs. 

To the honour of the late Lord Hopcton, it 
ought not to be forgot, that he, inftead of add- 
ing to the feverities of the feafon, gave his te^ 
jaants in the fame neighbourhood^ not only an 
eafe of their money payments, but was plcafed 
to credit thefii fop th^ir Victual-rents till the 
inftxt feafon, which proved a plentiful one*. 

Brown, thetenant^ at laft ventured to bring 
L^ > -' •■'•> ' i ' ' of C-'T-^— -••^ into Court, to anfwcr 
for a fcecus of opprefEon conimitted undercoloujf 
of the Aift of Sederunt 1 756r-^He defended him^ 
fclf upon the powers thereby given to proprie- 
tors, and upon a drift conftrutflion of that new 
law. The Court, juftly offended at xht pcrver- 
fioii of their Statute, to the ruin of the innocent, 
and the deftrutflion of the tenantry^ branded 
the defender with a judgement ei^preffive of 
their feelings<| and fined him in damages and 
expences to the extent of L. jjoo Sterl, 

This material judgement, which reflfeifls ho^ 
nour upon the juftice of the Court, and light 
flpon this fifth claufe of the Ac!^ ly^fi* is ^o{ 
to be found in the printed xolleftion of deci«!* 

fions f 

♦ This circumfiaQce pamp put Jji. evideiipp in ^he icafc 1*T^ 
ffiex^t|ppp4, 
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fidns!-*-The inference from this cafe U, 'fkit 
&n aflion of fuch confequence, fo capable of 
being abufed, and which requires fo much re* 
gularity in the procedure, ought not to havtf 
been committed to the hurry, ' confuiion, and 
inaccuracy of Sheriff Courts, 

To this the misfortune of C-^--'— ^*s te- 
nants Was fo far imputable : He could not have 
obtained a decree fo irregular and informal in 
the Court of Seflion. No extradlor would havd 
given it out, even in «ibfence. — When adlions 
are brought by the Mafters, your employers^ 
upon this claiifCj let me advife you to be atten* 
tive to give the tenant a proper opportunity of 
paying the money, or of finding his caution: 
Hurry nothing forward ; nor take advantage of 
the forms, tho' in flriSnefs they Ihould admit 
it. — If the adlion lies upon alledged defertion, 
or negleA of labouring, let the proof be full, 
explicit, and fatisfa^Slory, whether the defender 
appears or not. A fingle field, as the SherifPs 
libel mentions, lying untilled, is by no mearis 
fufficient. — Thus you will avoid difagreeable 
challenges of opprefTion and damages againft 
your employer^ more of which have been occa- 
fioned by this claufe, than all the other parts 

of the AA. ^When we come to the Englifh 

procedure in this bufinefs, I fhall have the fame 
ground to go partly over once more, and there- 

O 2 fore 



fofe will referve what I have further to rettiaErfe 
for that occalion; one circumftancc excepted^ 
which I think belongs to this part of our dif- 
quifition. 

: The ftipulated terms for payment of rents in 
corn- farms, are generally Martinmas and Whit- 
funday ; but, for centuries paft, it has been the 
pradlice to delay the payment till Candlemas 
and Lammas, the three months being allowed 
to threflx out and difpofe of the produce ; and 
this indulgence has even, from analogy, found 
its way into burghs, thot>gh the reafbn doe3 not 
apply. — * Now, by the words of the Adl of Se- 
derunt, a procefs may be brought immediately 
after the term in the tack^ when the tenant has 
not touched ai fliilling of the crop ; and this 

was the cafe of L and Brown, already 

flated. 

We fliall now fuppofe that the tenant does 
fnd cautiotir — The form in which the cautidncF 
binds himfelf, is by an enactment in the She- 
riflTs books, in the following terms — ^ 

* At Edinburgh, the day of May 1782 

* years. The which day, compeared A. B. and, 

* iu confequence of a precept of removing pre- 

* feritly depending before the Sheriff of Edin- 

* burgh, at the inftance of C. D. againft E, F^ 
[ he tlK faid A. B, judicially enads, binds, and 

' obliges 
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^ obliges him, his heirg, executors and fuccef^ 
fors, as cautioner and fbverty adled in the 
SherifF-court books of Edinburgh, for the faid 
E. F. That the faid E. F. as principal^ or he 
the faid A^ B. as cautioner, fovercy, and full 
debitor with and for him, ihall make payment 
and deliverance to the faid C. D. his heirs, 
executors or a0ignees, of what rents, or ar- 
rears of rent, kain and carriages^ are due and 
refting to the faid E. F. for the room and 
lands, 6"^- (Here the lands arefpecified as in the 
lybel) and that for crop and year 1780 ; as 
alfo, that the faid £. F. as principal, or he 
the faid A. B. as cautioner, foverty, and full 
debitor for him^, fliall content, pay, and de- 
liver to the faid C. D. or his forefaids, the 
fum of * according to the condi- 

tions of the tack as to the rent, kain or car- 
riages, and yearly, and for each of the crops 
and years 1781, 1782, 1783, 1784 and 1785, 
and that in manner, and at the terms follow- 
ihg, 'uiz. (Here the terms bf payment of the year s 
rfntfor 1781, and delivery of the kain and car-^ 
riages for that crop and year ^ are inferted.) and 
fo furth yearly and termly thereafter, at the 
faid refpe(£live terms during the years afore- 
faid, with a fifth part more of liquidate pe- 
nalty for each term's failtie in payment of the 
money rent, in terms of the iaid tack/ 

In 



In the Kbcl ^p63fi theft removin^s, the AcEl o^ 
Sederunt is always Specially recited as the au- 
thority for che ai5lion. This is right and necef- 
fary, oth^er^ays a procefs of removing brought 
tip6n other media^ might at any period b€ in- 
verted into a fuit upon the Startut^.— Thus^ in 
a cafe 4th July 1764, a protefs originally libel- 
led upon a common warning, was attempted td 
be changed into a removing upon this A<5t, iri 
regard that a libelled fammbns, called in the 
Court 40 days before the term, was thereby 
declared equivalent to a warning. The defence 
was a plain phe.-^-^ ' If an adion be brought 

• upon the Ad, it itiuft be libelled any which 

* was Accordingly yJji^^rw^/ 

This part of the Adl of Sederunt gives fo 
great an advantage to parties who bring their 
a(5Kbns before the Sheriff^ that they ought in 
116 cafe to be brought before the Lords in the 
firft inftance* 
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* Trb Lords hereby enad and declare, That 
no bill of advocation or fufpenfion of a de- 
creet, or procefs of removing, be pafl, other- 
Ways than by three Lords in time of vacance, 
and by the whole Lords prefent in time oi 
Seffion ; provided always, that, in vacation^ 
time, and when three Lords cannot eafily be 
found, it fhall be lawful to the Lord Ordinary 
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on the bills, upon luch bills of fufpenlion, to 
grant fids from time to tioie.as be (hall judge 
proper, to the end tbattliic complainer raajf 
have accefs to prefent his bill of fufpenfion to 
three Lords^ or to the Court* L^uid they here- 
by ordain, That, upon paiiing fuch bill of 
advocation or fufpenfion, or at Icaft i/rithin 
ten days after the date of the deliverance there- 
on, the coinplainer fhall be obliged to find 
fufficient caudon, not only for the implement 
of what ihall be decerned on the advocation 
or fufpenfion, nipon difcJufEng thereof, but alio 
for damage and cxpente, in caife the fame Jfliall 
be found due:: and, upon the complainer's 
failing to find caution as aforefaid, fuch bill 
of advocation lor fufpenfion fhall be held to be 
refufed ; and it fhall be lawful for the other 
party to proceed in his a<5Hoh of removing, 
or in the execution of his decreet, a^ if nq 
fuch bill of advocation or fufpenfion had beea 
prefented pr.pafl/ 

Thus accefs to the Superior Court is render^ 
ed a matter of difGcuky, and loaded with con- 
ditions wliich cannot often be complied with 
by tenants, A fingle Lord ipay refufe the bill ; 
but, to admit it, required three. When a decree 
is obtained againft a party, a prefumption of 
wrong is created againft him ; and he is refufed 
ijie advantage of being heard by a Supcri<)i* 

Judge, 



Judge, tinlefs he aflures his opponent of pay- 
ment in the end, by finding caution in Court.' 
But an advocation is a removal of a queftion 
not determined by the Judge ; and there being 
no prefumption againft the purfuer of it, no 
caution is requifite. Here the Lords have con^ 
founded the diftindlion in favour of Landlords^ 
-—The circumftance of threcjudges being necef- 
fary to* the pafling of a bill, was foon found to 
be very inconvenient to the parties, and diftrefP 
ing to the Court itfelf :. And therefore, the Lordsi 
by a fubfequent A€t of Sederunt, of date loth 
Aug. 1776^ ordained, * That any /w^ of their 

* number ihould have power and authority to 

* pafs bills of fufpenfion and advocation of de- 

* creets of removing, when they ihould find 

* caufe fo to do/ 

The caution is appointed to be taken for da-*- 
mages and expences, befides the fums contain- 
ed in the advocation and fufpenfion *— AH bonds 
bear damages and expences above the extent of 
the charge. By this is meant violent profits - 
and this claufe hangs an additional terror ovef 
the head of our country-people.. -;-4The bond, 
therefore, taken upon this occafion, difiers in 
no part of the ftile from other bonds, in fufpen* 
fiohs, but that of taking the cautioner bound* 
that th^ tenant fliall remove, * and pay what-r 
^ ever fiim of damages and. violent profits fhall 
^ be found due, in cafe of wrongful fufpending.' 

A 



A bond of this kind mnft be eicJeediiiglj^ 
difficult to be obtained by tenants who have 
few relations. -^If it is not found, it behoves, 
the tenant to yield his all up, right or wrong. 

^ The Lords do enadl and declare, Thai^ in 7th clauft. 

* all Removings, whether originally brought 

* before this Court, or by advocation or fufr 

* penfion^ they will proceed and determine the , 
f fame fummarily, without abiding the courfe 

* of any roll : Arid ordain this A(5]t of Sederunt 
* « to be recorded in the books of Sederunt, and 

* printed and publiflied in the ufual form/ 
This is a very proper refolution, and diredlly 

within the powers of the Court, for making 
regulations to expedite juftice. ■ ' ■ In common 
adlions of removing, the rolls were always diA 
penfed with ; and, by this article, advocations 
and fufpenfions of removing are put upon the 
iame footing. 

I have entered into a minute confideraticrt 
of this mod remarkable Adl of Sederunt, be- 
caufe it ought to be perfectly underftood, arid 
rendered very familiar to all praditioners. 

All this intricate bufinefs of removing may be ^ 
prevented in a very fimple manner. — The term 
of the leafe may be made one or two years more 
than the parties intend it fliould fubfift. ^orf 
tbefe laft years, the leflee may be bound to pay 

P double 
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double rent y under an option to remove at the 
intended term of expiration ; or elfe, the te-"" 
nant may be bound to flit at a term fpecified,* 
and to pay to much oiore if he doe& not. Either 
of thefe methods would be efFedlual, as conven- 
tional claufes are now literally executed by the 
Court ; but the firft appears to» be preferable, as 
Carryhtg Jt lefs penal appearance thin the other. 

1 had almoft. omitted to' inform yoti, that the 
'^^arnings upon the A<5i ^SSS> were antiently 
kept hanging over the heads of the tenantry 
for years, and removings fuddenly infifted for. 
By thefe means, they were rendered, lifterally 
fpeafcing, tenants- at-will ; and the xnconveni-^ 
cnce argued upon by Lord Kaims, muft have 
been fcverely felt. — This abufe certainly became 
cpmmon, fince we find an Adt of Piarliament 
in 1579, made in order to remove it. 

* Item J It is ftatute and ordained be our So*^ 
^ veraineLord, with advice of his three Eftates 

* in Parliament, That all A<fVion& of Removing 

* be perfewed within three zeirs after warning j^ 

* with certification and they failzre, the warn- 

* eris fall never be heard thereafter to perfew 
' the famin upon that warning *; 

In a quellion upon this Statute, the Lords' 
found, that the prefcription began from the time 

, * Cap. 82* 
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to wiikh the tenant was warned, and not from 
the date of the precept. 

The new a<5tions of removing introduced by 
the A&, 1756, are declared equivalent to the 
former warnings. — ^This prefcripti<M), then, I 
prefume, will henceforth run from the terms at 
which the tenant is concluded ^gainft to remove^ 



BURGAL REMOVINGS. 

nn H E inhabitants of burghs were originallj 
an affpciation of t^defmen, mechanics, or 
traffickers, ^jrithout any mixture of ftrangerSj» 
It was reqijlfite that all of them Ihould be jBwr- 
geffes^ interefted in the defence of the town, and 
fubjecfl to a fliare of public burdens. To afcer- 
tain this intereft, it behoved each burgher to ac- 
quire a bigged land within a year and a day after 
his entry.-— This property made his folid quali- 
ficatjtpn; and if the land was^wafte, or unbigged^ 
Jie was obliged to rebuild it within a twelve- 
month *. Afterwards, this qualification was 
fixed to the property of a rood of land, whiclji 
paid 5d. of burrow-mail to the Kin;g. 

You may remember, that burgh's-royal are, 
inter regaJia, held of the Sovereign, for burgal 
Services ; and that the Magiftrates are only his 

P 2 Officers^ 
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Officers, appointed for the civil goyernmenti 
and the adminiftratioh of the revenues. Tlie 
burghers, therefore, are upon equality ; none 
of them have any fuperiority or pre-eminence 
over their neighbours, or arc capable, by tbem-^ 
felves, of doing any a<5t, or cxercifing any 
power within the jurifdiclion of the pl^ce— a 
circumftance favourable to trade, and creative 
of ideas of liberty and independence.-^Among 
the many privileges beftowed upon burghs 
from time to time, the moft reoiarkable was, 
That bvtrghs were amenable only to th^ir QvvQ 
Courts. They were not bound to anfwer the 
fummpns of any othcf oncers, but thofe of their 
Magiftrates, in civil a<flipns-; and none but 
thefe officers could^ under the infpedtion of the 
Bailies, poind one inhabitant for a debt due ta 
another. — •* Ic is ordained (fays Balfour) . That 

* no officer fhall poind any perfon, indwellpr of 

* any burgh, but the Provoft, BaiUes, and their 

* officiars ;' ^ — and, in fupport of this rule of 
Leges Burgorum^ he cjuotes ft decilion, 9th July 

As the houfes within burgh, were, without 
exception, the property of the burgher-inhabi- 
tants, we find, in our antient laws, np rules re- 
fpedling the Removings of Tenants ; but we find 
many which regard the viplent difpoflTeffing 
them from their rights, or, as it is termed, de^ 
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f^ttment within hur^h. The principal of thefe 
Laws, is the Statute of' Kobert I. which enu-^ 
merares the grounds of itich ficforcements or 
qjedlments. The rentedy wf ? the fame as in 
England — the adlion already mentioned of ngu^ 
yellc 4\ffetfine. 

Sp je^ous, fo contrac^d in their ideajS, were 
the inhabitants ,of p^r antjeat burrowSj that, in 
place of fetting thpir houses to ftrangers, they 
r^fuf^id evefli tQ IpcjSge thes*:jibqye 24 Jjows *, 

Afterwards, when manners altered, atid peo- 
ple from the country chofc to refide in, towns 
for ponv^ci;ice and ddferice, houfes and.cham. 
bers camfi'tb be lit by the proprietors, for tfaa 
purpofcs of 'habitatioii*— Tlie property devolved 
\o iiranger^, iphdvjrere not inhabitants ; and fim- 
ple refidence, jqined t;o'a<9tuftl trade, were bel4 
to he qyalifii:ations fyifficient to entitle ]to the 
freedom of the burgh. * 

As warning to remove is an aft of jurifdic* 
tion, no inhabitant was entitled to exercife it, 
becaufe he had no fapcriority over his neigh- 
bour; and therefore he applied to the Magi'^ 
Urates for a warrant to their officers, to warn 
by public at^thority ; and ive learn from Craig, 
that fuch was the eftabliflied .pradice in his 
time. — ^ In burrows (fays he) h is fufficient 
^ if the public officer, authorifed by a verbal 

* mandate 
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* mandate from the Bailies, forty days before 
Whitfunday, warned the tenant of the houfe 
to remove. This warning needs not to be 
fclrved, either perfonaily, or at church : if it be 
done at the houfe itfelf, it is fufficient : and 
if nobody is to be found, that a mark of the 
notification fhould be aflSxed ; for it would be 
improper that the <iwtier of an urban tenei* 
ment fliould be put to the trouble and charges 
of feareMng for the inhabitant, wherever he 
might chufe to withdraw */ 
Thus removings within burghs were never 
held to come under the Statute 15 55$ ^^d, in 
one or two cafes, the Lords even fuftained wam-^ 
ings within lefs than 40 days of the term. 

The authority of the Magiftra^s, however, 
continued to be required ; and the form in pracr 
tice was, that the officer who was employed, 
chalked his name upon the moft patent door of 
the houfe, and returned a certificate or execu- 
tion of the fa6l. 

In order to eafe th«nfelye6 of the burden of 
particular applications, the Magiftrates of moft 
towns, and particularly thofe of Edinburgh, in 
jthe beginning of each year; gave a general war- 
rant co their officer to execute warnings, at the 
defire of every heretor who might employ them ; 
and, from that time, the Bailies were no fur- 

♦ Page 269, f 9, 
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ihef troubled upon this hcad;-^ln many fnlal^ 
burghs, however, I am inforined chat the rultf 
Continues to be ftridly obfervcd. The Magi- 
firates are jealous of their aitthority, and chufe^ 
not to part with an iot^ of it.-^^Io Edinbtirgh^ 
ib late as the i 709, a "Earning was objedled to, 
upon accoiMit of the want of the Magiftrateff 
warrant. But the Lords repelled the objeSiion : — 
^ In regard thskt, as a precept under a Mailer's 

* hand is fufficient tb i^emoTe tenants front 

* land in the country, an heretor's verbal order' 
Vto an officer within burgh, where verbal or- 

* def s are in pra<5lice, is fufficient, without thtf 
the warrant of a Bailie ;' and no other ac- 

eount of this matter is given by Lwd Bank- 
ton or Mr Erfkine/ 

If the forms in common practice were mord 
Attended to by our Syftematic Writers, they 
would not rentain fo much ifn the dark for thef 
rationale of many part& of the Law.— Attend 
to the execution every day, returned by officers 
in burgal removings 
^ * Upon the day of 1778, I A. one 

* of the town-officers of Edinburgh, paiTed at 

* command and defire of B. proprietor of a 

* lodging or dwelling-houfe and pertinents ly-* 

* ing at the crofs of Edinburgh, and prefent- 
f ly pofleffed by C; and, by virtue of the faid 

* B. his order, in his Majejifs name and author 



* rhy, afid in name mid authority of the Lord* pHi'^ 
V6jl and Mhgijknf€s of Edinburgh^ lawfully 
warned and charged tiieTaid G. to'flit andre-^ 
move himfelf, wife/i bairns, fef^ttts, fubte^' 
nants, goods and gear, forth and from thcf 
faid lodjging or dwelling- hoaft, atad pem-^ 
ilents thereix): belonging; arid) to leaTe- the 
fame void aild redd ac the term of Whitfun- 
day next to come, in this prefent year 1 778,' 
to the effedl the laid B; or others in Kis 
name, may enter theretx); atid peacfeably pdf- 
fcfs, bruik, and enjoy ^he fame in time coili- 
ing^ thereafter ; with certification, ?^r. — ^This 
Idid, hy chalking the mo/l patent dbor of the 
faid dvrelling-houfe, as nfe is within bo- 
rough; as alfo made intimation of the faid 
warning to the faid C. perfoaally appreheiid- 
ed^ before and in prefdnte of ^. and E. alfd 
both officers of the faid city */ 
This warning, you' will obferve, is extreniely 
different from the precept of a country heretor.' 
It is done in his Majeffs name afid authority ^ and 
in the name and authority of the Lord Provof and 
Magifrates of Edinburgh. But no man was' eh* 
titled to ufe thefe names, without liberty afked 
and given.*— Thus the form, of itfelf, gives com* 
pleat evidence of the true origin of this urban 
fceremony,— The words of the execution, * By 



• Boyd'B Jud. Pro. p. '329^ 
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^ viitue of the faid B. his order/ are impix)p©t 
4n themfelves, and rather uncivilly placed, i. t. 
before the authority of the King and Magir 
ftrates. — ^The executnon 0iould be thus : ' In 
* compliance with the faid B. his requeft, in 
'* his Majefty^s name and authority/ &c. 

The officer, it is believed, at prefeht chalks 
any figure he pleafes upon the door. — If the te- 
naHt do^6 not remove, a complaint is given in to 
the Bailies, which the pra(5litioners term a Sum^ 
mons of Removing. Thefummons in Edinburgh, 
as I am inforpaed, is written in the cljamber of 
the Solicitor ; and the parties are cited upon jt, 
without even the fignature of the Clerk of the 
Court, or any odier warrant : than which no- 
thing can be mor.e loofe, or adverfe to 42very 
idea of judicial procedure, r^ It is fummarily 
called, and decreet given for removing and ex- 
pences ; upon which a warrant of eje^ion fol- 
lows, but not till a charge of fix day$ upon the 
decreet be expired -^ a circumftaace attended 
with great inconvenience, and ahfurd in the 
-extreme. 

In country removings, ejedlions may be exc'?- 
:Cuted, as you have heard, the^ third day after 
the tcrn> of Whitfonday. — In tenements within 
•burgh, each town is regulated, in this refpedl, 
acjcording to its cuftomj^ and orderof its Magi- 
«ftratqs. — From a deciCgn of the Court of Scifion 

* Q ia 
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In 1670, it appears, that a flovenly. prai5Uc6 
prevailed in Edinburgh, of tenants remaining in 
their houfes no lefs than^x ^wfeks after the term 
of Whitfundaf . Bui: now the time is tUumatdy 
fixed to the t5th of May, at 1 2 o'clock, when 
the warrant of <gedion may be eSLctuted ; 3(br, 
if one bbftinate periim is allowed to tranfgrers 
in this particnlar, great inconvenience and di-^ 
ftrefs enfues to many, who depend upon Ad^ 
miflion to each acher^» houfea. 

The form of thr warrant iilu^d upon thefe 
occafions, is in theft words i^^^ At Ediaburgh,* 
the day of * Which day, 

John Gf ifcve^ Efq; Bailie, fitting in jiidgn^ent, 

compeared J. 6. o^oer, who made faith, 
That he had lawfully charged the before-de^ 
figned A, B. to flit and remove himfelf, fcairns^ 
lodgers, goods and gear, furth and from the 
forefaid dwclling-houfe and pertiiientg, and 
inftantly to leavie the fateic ticHd and atdd, m 
the effed the purftier, or others in has name^ 
may fenter thereto, and poflefs the iame in 
time coming, conform to the foregoing de^ 
creet, and execution thereof ; whi<;h he fail^ 
ing dill to do, therefore the Bailies grant 
warrant, and ordain the officers of Court, to 
pafs nviti) a 'Clerk of Courts to the houfe before 
mentioned, and inventary^ ^je€l, and throw 

PBt the faid defender, and Ins whole good^ 
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* «nd effe^fe therefrom, and put the purfiier in 
^ poiTdliaQ of the fame, conform to the fore^ 
^ going decreet^ and execution thereof, in all 

* points.* 

Hence we fee that the cereiafK>ny of ejedlioQ 
is the fame both in town and country^ n/hi 

* The extinguifhiag of the fires^ patting out 
^ of the furniture, and deUvering the keys to 

* the nevj^ tenant/^-itln towns, the c:lerks of Court 
attend the officers, and make a lift of the fur-^ 
niture cje^ed, to prevent all after-alledgances 
of embe^^lement^ . 

The titles in i*emovings within burghs, are 

the fatne as in prsdial farms : the faiine of the 

wamer spuft be libelled^ and produced^ in all 

tafes where the poQkSicn of the tenant is de^ 

rived from a different perfon i and though . the 

Lords have, as already mentioned, infome cafes, 

ihown an incliaation to ihorten the time of the 

Warning, the forty days are now eftabliflicd by 

Conftant cuftom in mod towns in Scotland. Of 

late, the Court have gone further j they have 

in a manner difmifled even the remainder of 

form in burghs. By a decifion 23d July 1766, 

^ait contra SUgo, they have found it uhnecef- 

fary to chalk the doors, by or without orders of 

a Magiftrate, 40 days before Whitfunday^; and 

that a verbal intimation is fufficient, if the tenant 

acknowledges it. 

Q^a Every 
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' ]^ve?y body knows, that this chalking' 'ceremony ^^ 
ligJit: as it is, prefcrves a furprifing regularity 
within burghs, in the affair of removing. If it 
is aboliftied, and the bufinefs trufted to the ver- 
bal intimation of parties, the confufion confe- 
qp^nt upon che negledl,' will foon evince thef 
\;aluc of the form, which upon no account or 
equipollent fliould be dilpenfed with. In imi- 
tation of royal burghs, the fame ufages havd 
taken place in burghs of regality and barony y 
and the Court ha« approved of them, in all cafes' 
where the houfe was the principal objedl, un-* 
connected x^ith land. 

The reafon for Whitfunday-removings^ in 
country-farms, d6es not apply to burgal ^icne- 
ments ; and thercforcy where the tack of a houfo 
expires at Martinmasy or any other term, the 
Lords have found, ' That the tenant may be 

* removed upon a warning of 40 days preced-^ 

* ing fuch expiration.' iVb*i;. 21^, 16^] lyRiddch 



EJECTMENT [or Removing) in ENGLAND:. 

nP H E fame Laws and Forms having, at the 
earlieft peripds to which Kiflory reaches,i 
prevailed in Scotland, which yet remain in the 
South, I was obliged to enter occafionally upon 
part of the Englifh Pradlice, in order to throw 

neceflary 
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hiceSkry light upon our own. The fubje^; 
however, cannot be properly concluded, without 
an attempt to give you a more particular and 
diftindl account of this branch of bufinefs^ as 
k is now executed in England. 

You may remember^ that kafes in that coun- 
try, though only for a certain term of years^ 
were originally, and ftill are, granted in a fonn 
equally folemn, and under claufes fimilar to a 
charter of the property. And the fty Ic of all 
the Writs and procefles, evidently fuppofes that 
the lefTee by pofieflion has acquired an eftatCi 
which, from a chain of kgal incidents, came to 
be regulated in the fame manner as if an adual 
property had been vcfted in him.— ^For all pro- 
prietors \ti England, holding under Lords- pa-i* 
ramount, or j as we term them^ Prime Superior Si 
are known by the general name of Tenant s^ and 
they are only diflinguiflied by the natiii^e of 
the eflate in the land ; and hence the tenant in 
fee-ftmple^ tenant in tail^ for life^ or tenant for 
term of years 4 

If, during the fubfiftence of a leafej the leflee, 
or any perfon in his rights cjecfled the tenants^ 
theii the Law afforded him relief, by various 
brieves fuited to the nature of the cafe *. Leafes, 
however, in effedi, were long no more than 

perfonal 

* This was imitated by a Statute pf gur Robert .!• ki Scotlasd^ 
snentioned above. 



ptriorxdl contraifls, in England, as well is 
Scotland;— The law afibrded feveral methods of 
defeating them ; and^ therefore, leflees,, by tfaefe 
brieves, fometimes recovered both the pqfe^M 
of their farms^ and damages; fometimes dama-f 
ges only, according to tfaci title or ikoation of 
the perfon by whom the eje(fl)on was commits 
ted. At laft, when thefe rights were heid to 
be good again il every perfon whatever (or, as 
we fay, againft fingular fuceeflbrs) the juftice 
obtained Chvnt to be compleat, viz^ Re-ifn-^ 
ilaterhent in the pofTeilion, damages and cofts } 
and a prdprietoi" difpoflelTed, was entitled to 
be reftorcd by thii poiTeflbry mode of nowuelU 
Jiffei/me.-^Tht fame procefs was awarded in 
eftates by Statiice, and elegit {*i\^. adjudication) 
though fuch eftates were only chactle intereftsi 
»««^Leafe8 were alfo chattle intereft^ ; and th« 
proccflcs for recovering thefe feveral eftates^ 
were of the fame nature. The tenant, if put 
out of his pofTeflion, or oufted *, had anciently, 
the Writ of covenant,^ the Eje6iiont frmfy the 
^juire ejccit infra, termtnum^ and, laft of all, the 
prefent Adion of EjciSlmcnt, or, as with tis, 
Ejedion and Damages. But when the lefle* 
was allowed to poflefe, quietly, the whole of his 
term, then his eftatc came to an end \ and, 

therefore, 

• ©«(/?, from Ac Norman word OJier^ to remove or difgoffcli. 
iS^Ur in modern French. 
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* 

therefore, the Lord remained at liberty to n^ 
cater upon the Iftiids, and to oik^.A/jw.— -This, of 
old, was literally executed. All the brieves in 
Chancery carry the proof of it in granio^ td 
this day. All oufters and ejedhlaeats are faid to 
have been executed vi et armis ; and hence it is 
plain, that the £une barbarous mode of remove 
ing fubfifted originally over the v^^ole ifland. 

Afterwards, when civiUfation had banifhcd 
the& modes of violence, a tsenant refufing to 
give up his pofleflion, or, a$ the Engliih term it, 
holding over his term^ was coniidered as a wrong-^ 
doer, a dij^ifer or deforcer of his Lord, by keep- 
ing him out of his property ; and therefore, to 
^procure juitice, the Lond entered upon the 
lanxl, and brought his a^f^ionof ejedfaneat and 
trefpais in the manner immediately to be de^ 
fcribed; — The expeditious and eafy proceis ia 
this adlion, compared with the heavy, charge- 
able, and. difficult motion of real anions, in* 
duced pf aiSlitioners to bring queRions of land- 
right under the poflfflbry form of ejetflment* — »• if 
in real atSlion, fuch as our Declarator of Pro* 
perty, the whole depends upon the title of the 
parties claimants. So docs the event of an cjcc*^ 
mcnt ; for, if the diflcifor has not a better title 
to the lands than the difftifid^ he muft fubmit; 
und mce vtrfa. But the original purpofe of the 
*(fi(e of noHvellc dijffeiftney and all its progeny, 

was, 
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was, to recover poffeffion only^ without regard t» 
the titles ; and the queftion remained, how ta 
trj the right to the freehold itfelf, under the 
form of an a<£lion, which apparently had no 
more than the bare poileflion.for its objedt.— ? 
This, in the language of our Law, would be^ 
to make the procefs of ejeilitm and intrufion pro- 
duce the fame eflfedt as the declarator of property t. 
But a proprietor or freeholder, whofe lands were 
in the poffeffion of another, whether by tenantry 
0t other way 8, could not be diffeifed of the real 
poiTe^^n which he had not :«-^he could only be 
diffeifed pf the right of property ; a^d, there-* 
fore, was obliged to recover by the real anions 
prefcribed by the JLaw. — This he wanted to 
avoid, and there&re was under the necefficy of 
ufing a device for that purpofej-r^he entered 
upon the land, and took pd^ifion, as you have 
heard, \^/wic?/ic^i?jr. -»— The figurative polleffion 
was fufiicient to entitle him to grant a leafe to 
-another, which |ae accordingly figtied, fealed, 
% and delivered upon the fpot.-r— ^This leilee having 

no other cftate in him, but the Uafe or right tQ 
the poffeffion^ had a title to bring the p(^effory 
aSiion as foon as he fliould be diffeifed. He^ 
therefore, remained upon the land till the te- 
nant aAually in poffeffion fet him off, or oufted 
him. — That this perfanage might not waij too 
Jon^ before receiving the ipjjiry wanted, a third 

wa« 



( IS9 ) 

%as generally prepared, who handed him off 
the land diredlly. This ufeful impertinent was 
termed the Cafual Ejeiior^ and againft htm the 
pretended Leffec brought his writ of injury 
^nd eje<flment : £o that, by this farce, folemnly 
ridiculous, the real pofleffor or proprietor might 
have been difpoflefled of his property, without 
knowing any thing of the matter ; for fuch muft 
have been the tS^Si of the judgment, if rcco-» 
vered,-— But here the Court iiiterpofed by a 
Jianding mle^ That unlefs the writ was brought 
^gainfl; the actual pofleffor, due notice of the 
trial muft be given to him. In compliance 
With this, the cafual ejedtor writes the real te*- 
nant a letter^ informing him, * That fuch an 
nflion is brought ^gainfl: him : that he has no 

* bufinefe with the lands, and no intention to 

* defend them ^ and therefore, if he the tenant 
"* does not appear for hisintereft, judgment wiU 
^ go, and the poffeffion be loft/ 

This done, the €afual ejcElor marches off: the 
j-eal tenant appears upon the' ftage; and, by 
another rule of Court, is admitted to ftate him^ 
ielf defender.— It then behoved the plaintiff*- 
ieflee, iq thtfr/i place, to ihow the title of his 
author or leffor , and to bring diftihdi evidence 
lOf the entry ^ the leafe^ and the oujier^ before he 
could open his mouth in the cauie. 

R This 
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This mummery not only became tirefome 
and expenfive, but, like all preliminary ceremo- 
nies, afforded arguments of no proce/sy or, as we 
term them, dilatory exceptions. — ^At laft, Lord 
Chief Juftice Rolls, in the reign of Charles II. 
chafed away the fi(5lions of the field, by con- 
juring one up in the Court itfelf. The Chief 
Juftice ordered that this indulgence fhould be 
given to the real tenant, only upon condition^ that 
he, qua defendant, judicially confeffed, that the 
entry y the lea/e^ and the oti/ierj had all been fo- 
lemnly performed, altho* not one of them ever 
cxifted. This confeffion is minutely reduced 
into writing with all the air of a res gefiaj and 
intitled. The common rule by confent in eje^ment; 
and thus, as in the amufement of the Italian 
ftiades, one giant fhadow fwallows up the reft. 

The Lord Chief Juftice might do as he plea- 
fed ; but our friends, the attornies, did not un- 
derftand raillery upon the fubje<5l* They have 
carefully preferved every one of thefe fidlitious 
perfonages, who, together with all that they 
didy and all that they /aid j are to be found fully 
written down in the procefs even to this day *• 

The 

♦ An obfervation of Lord Kaims, upon a different occafiony 
may be, with much propriety, here applied. — * Thus (fays his 
« Lordihip) by ftridly adhering to forms, without regarding 
* fubftance, Laiv^ inftead of a rational fcicnce, becomes a heap 
« of fubterfuges and incongruities, which tend infenfibly tocor* 
« rupt the morals of thofc who mnjLe Law their profcflion» 



I 
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The preliminaries being all adjufted, the only 
queftion remaining before the Court, turns 
upon the title of the real parties, i. e. of the lef^ 
Jbr or the plaintiff claiming the pojfej/ion^ and that 
of the defendant; holding it^ which of confe- 
quence determines the right of property ; and 
thus a poffefTory adlion is made to have the 
cffe<Sl of a real one, or, as we would fay, a pro- 
Cefs of eje<5lion and intrufion is rendered equal 
to a declarator of property, — But the proceed- 
ings in thefe aclions differ not fo very much, 
either ift form, expence, or duration, as to in- 
duce us to fubftitute the one for the other. 

It may be thought I have been too particular 
in this defcriptioh ; but you will find, in the 
fequel, that it was neceffary to be thus explicit. 
Befides, an idea of thefe things is of the great- 
eft ufe, in running the parallel between many 
others, of the Scottifli and Englifh forms, which 
is a part of the plan of thefe Le(3ures. 

Thus, then, the removal of tenants in England, 
is a matter of as much folemnity, as the trial 
of the right of property of the farms poffeffed *. 

R 2 In 

* • It 18 to be wiflicd, (fays the Hon. D. JBarrington) that 
■ the fi^litious proceedings in the common a6^ion of ejedlment 
« were akered. No client can poffibly be made to undcrftand 

* the reafon of fuch a fidion. — If it is anfwered, that there is » 

* no occafion for his underftanding it, I ftill infill that myfte- 

* ry fliould always be removed.* Ob/l en the Statutes f /. 1 17. 
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In Scotland, we had anciently ho otbei' tii6i€ 
of trial of the right of pofieilion, than that of 
the A//ife ofnouvcUe diffei/inc^ which is the father 
of the Engliih ejectment ; and, from, thefe 
fbrmSi we may plainly difcover the ratiomh of 
thefe parts of our Practice, which fublifted at' 
the time of the A61 155^:, of Balfour^ and oi 
Craig. They were nothing more than the re-^ 
mains of thofe laws, that^ in the days of ouis 
Roberts and Davids^, ppevailed over the whole - 
iiland. 

A tenant by Icafe conld not then be warn- 
ed, till after the complqat expiration of hia 
term : neither have the Lords in £.ngland any 
title to enter upon tiie Itands,: fo long as the 
pofleflbr^s \t^{tfubfijis^. It is plain he could not 
be diffeifed^ and thepefbre could not have aal 
a<5lion. 

The ceremony of removal in thofe days, i: c^ 
the .Landlord's coming upon- the ground, and^ 
breaking a dijhy was no other than- the E^gMi^ 
entry ^ it being a part of the ceremony,, to exhi«^ 
bit a fymboljcal mark of intention. 

The Englifh Lord, before he could enter and? 
ouji his tenants, muft have had the right to the 
freehold compleatly veiled in him. The Scots< 
Lord muft have been infeft, and muft be fo at 
this moment, before, he can infill in a remo-i* 
ving*. 

Thus^ 



A 
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iThus have I endeavoured to give you a ^c^ 
fieral idea of the Englifli procedure in the mati 
f er of EJeiSlment.-^— We Ihall now purfue it in 
detail, in order to difcover its correfpondence 
with our onvn modem pradice. If the term of ^ 
kafe expires, and no entry is made, or notice 
given by the Mafter, then fuch tenant is faid to 
po0efs by fufferance, i. e. by tacit relocation: 
But if the proprietor chufes to have pofTefiion 
of the land, then, upon expiration of the leafe^ 
^r at any time afterwards, he enters upon the 
ground, and fays, * I here enter and take pof-* 

* feifion of this land, and I defire you to leavef 

• the feme immediately, with your goods, fa- 
^ mily, and cattle/— This is equivalent to qui? 
Ivarning. It is notice of the proprietor's iritea-* 
tion, and a declaration that the fuSerance is atf 
an end ; and that any pofieflion thenceforth 
keld by the tenant, wiU be ^vurongful. 

A memorandum of this fadl is made and 
£[gned by the perfon who mabes the entry, be-' 
fore witnefles ; which is exadly of the fame^ 
mature with our execution of the Precept of Warn-* 
i^g. If the tepant perfifts in holding over, the 
Lord takes out the writ of ejed^menL-^^-Tbe fer- 
vice oi the writ upon the cafual eje<5lor, and 
the notice given by him to the real tenant, are 
equivalent to^ the JProcefs of Removing .in Scot*-; 
knd>. 

Thdc 
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Thefe writs being all in, eftablifhed words, 
the particulars of the cafe, whereby they are 
made to apply to the parties, are fpecified in 
the form of a declaration^ termed a declaration in 
ejeiiment. — * This muft alfo (fays Stair) have 
* been fo with ns when brieves were ufed/ It 
now anfwers to our fummons of removing ; and, 
upon the point being tried, a judgment is given 
furth, attended with the fame execution as our 
letters of ejeiflion : but damages are f^ Idom or 
i^iever given in this adlion, becaufe it is looked 
upon as a matter of common form, and often 
tried by confent of parties. An adion of tref- 
pals is, therefore, next brought againft the te- 
nant, for recovery of the prtfits. — ^We join thefS 
two in our procefs concluding for ejedment and 
violent profits, in one libel. 

Tenants in England, who have ho leafe, are 
termed tenahts-^iN w/7/ ; and their intereft is faicJ 
to be an eftate at^nvill. So long, therefore, as 
the will of the Mafter continues, that tenant is 
prefumed to hold rightfully. The tenant, in 
the fame manner, continues at his own will j 
fo that either party may alter or determine this- 
intereft when he pleafes, in the fame manner as 
tenants by verbal leafea may do with us after 
the expiration of the firft year. The tenancy 
at will in England, was, for a long time, taken 
in a literal acceptation : either party might put 
. an 
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an end to it at any time of the year he chofe, 
at leaft at any time at which the rents were 
ufually paid up, i. e. at the quarter, half quar- 
ter, cS^r. This, in pradice, muft have been 
attended with great inconvenience, and there- 
fore the Law early interpofed. — * If the Leflee 

* (faith Littleton) foweth the land, and the 

* leflbr, after it is fown, and before the corn is 

* ripe, put him out, yet the leflee fhall have 

* the; corn, and fhall have free entry, egrefs 

* and regrefs, to cut and carry away the fame/ 
The eftate at will is, in this cafe, terminated 

by the declaration of the Matter, and the crop 
is only carried off by tolerance of the Law, — ^On 
the contrary, if the tenant gave up, and there- 
after fowed the land, the crop >yould belong to 
the Mafter, for then he is confidered as a dif- 
feifor. For (fays Lord Coke) * If the Mafter en- 
ters, the regrefe is a continuation of the free- 
hold in him from the beginning/ — * The 
fame thing happens (fays Littleton) if a te*- 
nant for years, which knoweth the end of his 
term, doeth fow the land, and his term ended 
before the corn is ripe, then the leffor fhall 
have the corn, becaufe the leffee knew the 
certamty of his term, and when it would end/ 
— Well faid, Littleton ! (exclaims Lord Coke) 
ivhich knoiveth the end of his term ;" for, 
where the leafe for years depends upon an 

• uncertainty, 
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*' tincertainty, as upon the death of a tenant 

* for life, or of a hufband feifed in the right of 

* his wife, or the like, there it is 6therwife */ 
From this cafe of tenancy-at-will, the reafoa 

is plainly difcoverable^ why, anterior to the 
1 555, tenants without written leafes could be 
warned at any time, while thofe who had them 
could not, tillcompleat expirationof their terms. 
—The former were tenants-at- wi// ;— that ivill 
might ceafe at any time. — And hence, too, the 
utility of the Scots Statutes appears in a ieparkte 
light, Alt difputes refpediing the improper re- 
moval of tenants-at-will, and the property of 
their crops, were at once prevented in Scotland, 
by the term of Whitfunday being fixed for all 
warnings, without regard to the termination 
of the will of any party. And the plain expedi- 
ency of fuch a meafure, has eftabliftied almoft 
the fame pracflice in England :— * The'Cpurts 

* of Law (fays Judge Blackftone) have of late 

* years leaned as much as poffible againft con- 

* ftruing demifes, where no certain term i$ 

* mentioned, to be tenancies at will; but have 

* rather held them to be tenancies from year (9 

* year^ to long as both parties pleafc ; in which 

* cafe, they will not fufFer either party to deter-*- 
^ mine the tenancy, even at the end of the 
^ year, without reafonable notice to the other f J 

: • Whew 

♦ ift Inft. l^b. I. ^ 6S. t Vol. II. page 147. 
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When the Englifh Writers mention the crop 
o£ the tenants holding over, as belonging to the 
Mailer, they term it emblements^ from an old 
French word emblement de hled^ which fignifies 
what we call^^mw^ c^rn^ or brairded corn. 

From all that you have heard, it is eafy to 
conjefture, that, di^cnlt as our removings were 
upon the A<a 1555, thefe 'difficulties were no- 
thing in comparifon to the ejedment of tenants 
in England* There the evil grew to a great 
head; infomuch that, in the 1729, an A<51 of 
Parliament became neceilary to regulate a mat- 
ter of fuch univef fal concern.— An adl was ac- 
cordingly pafied, ^arto Georgii Secundi^ c. 28. 
k is intitled, * An adl for more cffedlually pre- 

* venting frauds committed by tenants, for fe- 
\ curing to leflbrs and land- owners their jufl 

* rightSj and to prevent frauds frequently com- 

* mitted by tenants. — Be it enabled by the King's 

* moft excellent Majefty, by and with the advice 

* and confent of the Lords Spiritual and Tempo- 

* ralj and Commons, in this prefent Parliament 

* affembled, and by the authority of the fame^ 

* That in cafe any tenant or tenants, for any 

* term for life, lives, or years, or other perfon . 

* or perfonSj who are, or fhall come into poflef- 

* fion of any lands, tenements, or heredita- 

* ments, by, from or under, or by collufion 

* vtith fuch tenant or tenants^ fliall wilfuUy^ 

S ' hold 
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hold over any lands, tenements, or hereditfa-* 
ments, after the determination of fuch terifl 
or terms, and after demand made, and notice 
in writing given for delivering the pofleflion 
thereof by his or their landlords or leffors, or 
the perfoTi or perfons to whom the remainder 
or reverfion of fuch lands, tenements or he-' 
reditaments, his or the^r agent 'or agents 
thereunto lawfully authorifed ; then, and in 
fuch cafe, fuch perfon or perfons fo holding 
over, fhall, for and during the time he, ftxe, 
and they fliall fo hold over, or keep the perfon 
or perfons entitled, out of poffeflion of the 
laid lands, tenements, and hereditaments, as 
aforefaid, pay to the perfon or perfons fo kept 
out of pofleffion, their executors, adminiftra- 
tors, or affigns, at the rate of double the' 
yearly value of the lands ^ tenements, or here- 
ditaments fo detained, to be recovered in any 
of his Majefty's Courts of Record, by adliori 
of debt, whereunto the defendant or defen- 
dants fliall be obliged to give fpecial bail \ 
againft the recovering of which l^id penalty^ 
there fhall be no relief in equity/ 
Here you will obferve me very faiiie devices 
to have been pracSifed in both kingdoms, — 
Tenants, after procefs of removing them had 
proceeded great lengths, coUufively introduced 
others into the polTeffion.— Our common law 

remedied 
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remedied this/ A decreet of removing, as be^- 
fore mentioned, is not obeyed with us, unlels 
the poffeflion is left 'uoid and rtdd. 

A demand in writing is, by this Adt, dire<5lly 
to be made.— ^It is lingular, that no precife time, 
like our forty days, fliould have been fixed for 
fuch demand,««^In Scotland, ^he quantum of da- 
mages, or violent profits, continues in the arbi- 
triment of the Judge. Here, it is at once fixed 
to double value ; and Judge Blackftone informs 
us, * That it has almoft put an end to te^- 
* nancy by fufFerance, unlefs with the tacit 
^ confent of the owner of the teiiement*;' 
if. e. in other words, It has at once fwept away 
the whole trouble, forms, delays, and inconve- 
niences attending the removal of tenants in Eng" 
land. They are thus oblige^ to be more atten- 
tive to the deliyeriiig up of their poffeflions, than 
theip Mafters are to the receiving them. 

I muft now defire you to obferye, that this 
capital improveinent ;s brought about without 
infringing the ancient and eftablilhed forms^ 
however ridiculous fuch forms appear to ftran- 
jgers.. — The Englifh are peculiarly jealous of 
unhinging any part of their fyftem; atid, where 
the end can be attained by collateral means, 
it is a fixed rule with them; never to touch that 
fabric. The Statute we are confidering, is a 

S 2 ftriking 

* Vol. II. ?• 151- 
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ftriking example of this : It does not, like oar 
AA of Sederunt 1756, introduce ^fet of ncta 
forms ; it prefervcs tiie old ones entire, and at- 
tains its purppfe by a determinate penalty upon 
thofe who (hall venture to ahuft the commm km/^ 
Thus the demand or notice appointed by th^ 
Aft, is not of the nature of ari entry by ejeft*?* 
ment ; for, if the tenant chufes to continue at 
the double rent, or if the farm is really worth 
it, the tenant may poiTefs until he be removed 
by the ancient formal procels *. 

Hitherto we have examined the Engliflj 
jnethod of recovering the pofleffion from tenants 
only where the lands are held at wUl, or by 
fufferance after the expiration of the leafe, 
which are analogous to our ordinary or folema 
removings upon the Adl 1555. 

We are therefore, in rfxe next place, to take a 
brief view of the extraordinary removings, i. e. 
of removing before the expiration of leafes, or 
other rights by which the pofleffion is held.— - 
They are with much propriety termed forfei- 
tures, Thefe forfeitures, then, are founded 
upon the fame principle3 with pur own ; but 
we Ihall find that the application and execution 
pf them, have been materially different. 

When 

* There is another good rcafon applicable to the prcfent cafe. 
•—The Legiflature could not change the node of removing te- 
nantSy without changing alfo the beft mefbpd yet difcoyercd} of 
frying qucftions pf property. 
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' When a tenant ran ta arrear of rent, the 
jMafter anciently dijiraiwd his effedls for it; 
which anfw^rs to the pouKling of them with 
US, though there is a dii^reace which I have 
noticed in another place : But if tiiere were not 
efFedls fufficient updn the land, it was confi4er- 
ed as def^ted, and the Mafler had right to a 
writ termed C^vit^ — * Cefavit ((ays Juftice 
? Raftall) is a writ that lies where my yery ter 
^ nant holds of me certaia l^nd^ or teafemem^t 

* yielding oertain rent by thfe y€»ry -and th* 

* rent is behind for two years^ and no fiifficknt 

* diftrcft may be found tipmi the land^ then I 

* ihail recover the land. Biitifthe tenant cosxxt 
^ into the Court before jiw^ment give©^ and 
^ tender thl^ arrearages aiid damages, ami find 
' furety that he ffaali ceaie notnope in payment 
^ of the faid rent, 1 ihail be ccxmpeUed to take 

* the arrearages and the damages^ and then dte 

* tenant fhall not loie the land */ 

This writ is termed O^^i/, b45caufe it ftates 
that the defendant has ceafed the uiiiai pay- 
ment of his rent for t'wo years ^ per bienmumjafn 
cejfavit ; and the a<5lion, like our rediwflion db 
nonjblutum ddnonem^ is diredly borrowed from 
the emphyteutic forfeiture of the Civil Law f . 

The 

* Tcrmcs de la Ley. 
t The Roman Law required three years^ a neg1e£i, per UtuHt 



( H* ) 

The writ is authorifed by two Statutes of the 
I ft and 13th of Edward I. But this forfeiture 
was known with us in the earlieft periods of 
our jurifprudencc ; anid it ha§ been fupported 
from the analogy of a Statute of James VI. re-* 
garding feu-rights. 

The Roman forfeitures were introduced into 
England with reftri<5lions.'»-^The writ of Cejfanjit 
did not lye^ or was irrelevant, if there remained 
a fufficiency of goods, equal in value to the ar-* 
rears, upon the land, open to the attachment of 
the Lord.--*^' That the lands nvere open ta dijirefs^ 
was a compleat defence j but. if they were in- 
clofed, fo as no diftrefs could be taken, the writ 
continued to lye, or be competent. Befid^s the 
arrears of rent, the lands muft have lain tivo 
years fre/h^ or unoccupied^ to entitle the Mafter 
to the benefit of the Cejfavit^ which was attend-^ 
^d with much nicety of form, and frequently 
defeated by bills in Chancery. 

After Additions oufters and ^je6lments became 
common^ and pra<5tically ufeful in the trial of 
the titles of all tenants and poffefTors of land 
without exception, the procefe of Cejfavit^ lik? 
many others of the ancient anions real^ was feW 
dom heard of in the Courts. — A tenant in ar-i* 
rear came alfo to be confidered as a dijfeifor: for, 
if he kept polleffion of another man's land, 
without paying him the ftipulated rent, he no 

doubt; 
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doubt difleiied or difpofleffcd the proprietor oi 
]^is rent, or, in efFedl, of his lands themfelves} 
eonfequently, he became guilty of a greater 
wrong or trefpafs, than the Landlord could com-, 
mit, by difpbffeffing him of his term or leafe *• 

The proeefs by re-entry and eje<£lment, there- 
fore, lay, or was competent ; an4 uniefs the 
arrear was paid by the tenant in Court, the 
gedlment proceeded^ and the leafe was .forfeit- 
ed, — Of confequence, it will at once occur to 
you, that the ejedlment, in this fhape^ becomes 
equivalent to our redudtion ob non/olutum canonem^ 

In order to leflen the trouble, delay, and ex- 
pence djF thcfe proceffes, claufes af re-entry were 
devifed by conveyancers, and inferteci in aU 
leafes, i. e. The Landlord ftipulates, * That in 

• cafe of an arrear to an extent certain, being 

• fufFered by the tenant, he fhall be at liberty tof 

• re-entef to the pofleffion of the lands leafed j 

• and that the term fliall, from that entry, 

• ceafe and determine.*-^We formerly confider- 
ed thefe claufes under the fubjedl of leafes. — It 
is almofl: cxadtly to the fame purport of our brevi 
manu expulfion. But the law of England pro- 
hibit!^ all brevi manu proceedings; and there-* 
fore, the conventional power of re*entry gave 
not the leflbr much advantage, either in time, 

con- 

* The fimple nftn-payracnt of rent is termed an in|ury^ by 
fuhtraOion ; and the remedy is by diftrefs, or a^ioB of debt, whe^ 
no forfeiture of the leafe is intended. 
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coiivcnience, or charges. — Siiii were the pt6* 
prletore tied down to purfue the tedious procefsi 
of rc-CDtry and ejexfliiient, with fome fmall va-* 
nations in tbeir^favour, drawn from the con« 
ventional allowance in the leafes. *«^ Here the 
ejeftment again anfw^s to our declarator of irri* 
fancy upon conventional clanfes. 

A fubfequent provifo of the forqaer Statute 
4th George II. was intended to obviate theie 
"nconveniences. 
• Arid whereas great inconveniences do fire* 
qvienti^ happen to leflbrs and landlords^ in 
cafes of re-entry, for non-payment of rent, 
by reafim of the many niceties that attend re^ 
entries at common law ; and £Drafmucbas^ 
when a legal re -^ entry is made^ the landlord 
or leilbr muft be at the expence^ charge, and 
delay of recovery in ejedlment before he can 
obtain the adbial pofTeflioa of the demifed 
premifTes ; and it often happens, that aftei^ 
fuch a re-entry made, the IdTee^ or his affig- 
nee, upon one or more bills filed in a Court 
of Equity, not only holds out the leilbr 01^ 
landlord, by an injunctions from recovering 
the poITeflion, but likewxfe, pending the faid 
fuit, do run much more in arrear^ without giv- 
ing any fecurity for die rents due, when thd 
faid re-entry was made, or which fliall or do 
afterwards incur : For remedy whereof, be it 

^ enabled 
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enabled by the authority aforefaid, That in alV 
cafes between landlord and tenant, from and' 
after the twenty day of Jurie^ One thoufand 
fcven hundred and thirty - one, . as often as ir 
(hall happen that one half-year's; rcntihall be 
in arrear, and the landlord or leflbr,, to whom 
the fame is due, hafk right by law to re-enter* 
for the non-payment thereof, .fuch landlord 
or leflbr, fhall and may, without ajiy formal 
deniand^ or , re-entry, ferye a .declaration in 
ejeBment iov the recovery of the demifed pre- 
mi£Ee&; or in cafe tbeiame cannot be. legally 
icrycd, or no tenant be in kAuai .poflefllon of 
the premifies, then toii^y the ikme upon, the 
^or of any demifed imjfudge ; or in cafe fiich 
ejeiteaueat fliall not be fpr the recovery of any 
meiTuage^ then upon fuch.Vio/ori't?ttj place -of 
the lands, tenements, or other hereditaments, 
cdmpirifed in fuch declaration: of cjcdlment; 
and fuch affixing fliall be deemed leg?il Ser- 
vice, .or affixing fuch 4€clarationj(rfejedlmenc 
fliall. ftand in the place atid^fteadof a demand 
and re-entry ; and in cafe of judgtfaent againft 
the cafual cjeclor, or non-fuit,.for not conf ef- 
fing leqfcj entry ^ and cnijiery it ffiall be made 
appear to the Court where the faid ^fiiit is^ de- 
pending, by affidavit, or be proved upon. the 
trial, in cafe the defendant appears, that a 
half-years, rent was due before the :&iddecla- 

T ' ration 
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radon Was ferved, and that no fufficient dU 
ftrefs ivas to be found on the demifed premijfei 
countervailing the arrears then due^ and that 
the lefTor or leflbrs in ejeclmenc had powei' 
to re-enter ; then, and in every fuch cafe, the 
lelTor or leflbrs in eje6tment| ihall recover 
judgment and execution, in the fame manner 
as if the rent in arrear had been legally de- 
manded, and a re-entry made : And in cafef 
the leffee or leflces, his, her, or their affig- 
nee or aiSgnecs, or other perfon or perfansi 
claiming, or deriving under the faid leafes, 
ihall permit and fufier judgment to be had 
and recovered on fuch eje^ment^ and execu- 
tion to be executed thereon, without paying 
the rent and arrears, together with full coils, 
and without filing any bill or bills for relief 
in equity, within fix calendar months after 
fuch execution executed ; then, and in iiich 
cafe, the faid leilee or lefTees, his, her^ or their 
ailignee or ailignees, and all other perfons 
claiming and deriving under the faid leafe^ 
ihall be barred and foreclofed from all relief 
or remedy in law or equity, other than by 
writ of error, for reverfal of fuch judgment, 
in cafe the fame ihall be erroneous, and the 
faid landlord or leflbr ihall from thenceforth 
hold the faid demifed premiiFes difcharged 
from fuch leafe : And if, on fuch ejedlmenc, 

* verdict 
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verdidt fliall pafs for the defendant or dcfen^ 
dants hot confeffing kqfe^ entry ^ and ats^er j 
then, in every fuch cafe, fuch defendant or 
defendants fhall have and recover his, her, 
and their full cofts : Provided always, that 
nothing herein contained Ihall extend to bar 
the right of any mortgagee or mortgagees of 
fuchleafe, or any part thereof, who fhall not be 
in pofleflion, fo as fuch mortgagee or mortga* 
gees ihall and do, within fix calendar months 
after fuch judgment obtained, and execution 
executed, pay all rent in arrear, and all cofts 
and damages fuftained by fuch leflbr, peribn 
or perfbns entitled to the remainder or rever- 
iion as aforefaid, and perform all the cove- 
nants and Agreements, which, on the part 
and behalf of the firft leifee or leflees, are and 
ought to be performed. 
* And be it further enadted by the authority 
aforefaid, That in cafe the, faid leifee or lef^ 
fees, his, her, or their ailignee or ailigneeSy 
or other pcrfon or perfons claiming any right, 
title, or intereft in law or equity, of, in, or 
to the faid leafe, ihall, within the time afore- 
faid, file one or more bill or bills for relief, in 
any Court of Equity, fuch perfon or »pcrfbns 
fhall not have or continue any injundlion 
againft the proceedings at law on fuch ejedl- 
ment, unlcfs he, fhe, or they, do or fliall, 

T 2 * within 
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nvithin forty days, next after a full and perfeB 
'ttnpwer'^dXX be filed by the lelTor or leflbrs 
of the plaintiff* in fach gedlments, bring into 
Courts and lodge with the proper officer, fuch 
fum or fums of money as the letTor or leflbrs 
•of the plaintifFin fuch ejedlment fhall^ in his, 
her, or their anfwer, fwear to be due and in 
arrear, over and above all jufl allowances, 
and alfo the cofts taxed in the faid fuit, there 
'to remain till the hearing, of the caiife, of to 
be paid bnttp the lefibr or. landlord on good 
; iecurityi iubje<3: to the decree of the Court; 
And in cafe: fuch ; bill or bills fhall be filed 
withitt the time afofefeid, or after execution 
' is executed,, the lefTor or Ifeflors of the plain- 
tiff fhall be! accountable only for fo much, 
and no more,': as'. he, (he, or they, fhall feally, 
bona fide ^ without fraud, deceit, or wilful ne- 
'gledtj'.maTce of ^ the demifed premifes, from 
the time of his, her, or their entering into 
the a6lual .pofTeflion thereof; and if what 
fhail be fq made by the lefTor or lefTors of the 
plaintiff, ha jppen to be lefs thaa the rent re- 
ferved on the faid leafe, then the faid lefTee 
or lefTees, his, her, or their aflignee or affig- 
nees, before he, llie^ or they, fhall be reflored 
to his, her, or their pofTeffions, fhall pay fuch 
lefTor or leflbrs, or landlord or landlords, 
what the n^oney fo by them made fell fhort 

♦ of 



of the refervedrent, for thejtime fuch lefTor 
or leJibra of the plaintiff, laiuHord or land- 
lords, held the faid lands. 

* Provided always,' and be it further enadked 
by the authority aforcfaid, That if the tenant 
or tenants, his, her, or their affignee or affig- 
nees, do or fliali, at any time before the trial 
in fuch ejedlment, pay, or tender to the leflor 
or landlord, his executors or adminiftrators, 
or his, her, or their attorney in that caufe, or 
pay in to the Court where ,the fame caufe is 
depending, all the rent and arrears^ together 
with the cofis ; then, and in fuch cafe, all 
further proceedings on the faid ejedlment 
fhall ceafe and be difcontinued : And if fuch 
leffee or lefleeS'^ his, her, or their executors, 
adminiftrators,; or afligns, ihall, upon fuch 
bill filed as aforefaid, be relieved in equity, 
he,fhe, or they fhall have, hold, and enjoy the 
demifed lands, according to the leafe thereof 
made, without any new leafe to be thereof 
made to him, her, or them.* 

* This Statute was copied (fays Judge Black- 
ftone*) from the antient writ oi .Cejfavit^ 
and may be fatisfied and put an end to in a 
iimilar manner, by tender of the rent and 
cofts within fix months after/ — The pream- 
ble much refembles that of our Ad of Sederunt 

1 756.-~Let us compare them together. 

The 

* Vol, m. p. 235. 
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Thfe provifo in the Statute is intended to aid 
landlords who have a right of re-entry upon 
arrears being due, i. e. as we fay, by claufes irri- 
tant, and agreements to remove without procefs. 
—Our ordinance 1756 allows the heretor to 
declare that irritancy before the inferior Judges, 
and to remove the tenant*^ Though th6 adion 
of declarator implies equitable powers in all 
other cafes, yet here its nature is altered : if the 
year's rent has truly been incurred, the forfei- 
ture is compleat ; the irritancy remains only to 
be declared by the Sheriff, and the tenant has 
no relief either in law or equity. — Thus, tho' 
a tenant paid up his arrear, and obtained a 
difcharge three days after the commencement 
of the procefs, the Sheriff, by authority of the 
A6t, decreed him to remove, becaufe the arrear 
had once been aSiually incurred. The Court, 
indeed, relieved from this, and found that it 
behoved the arrear to be due at the date of the 
decree, December 1 763, Campbell contra Robert-^ 
fon'^. — If this decifion is followed, the rent may 
be paid in to Court ; but the dependence is fb 
fliort, that it will afford relief in very few 
inftances. 

The Britifh Statute, in the cafe where rent 
is half-yearly due, allows the Landlord to 

ferve 

• According to the letter of the Statutei the jadgxnent of the 
SJicriff was right. 
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fcrvel a dedaration in cjedlment, nvitbout pre^ 

n^lous entry or demand.^*^Thc old form is thus 

£o far fliortened by force of the conventional 

claufe : there is no ceremony of entering^ and 

no cafual ejcBor ; but the declaration, in place 

of being ferved upon a ftranger, and that (Iran- 

ger giving notice, is now ferved at once upon 

the tenant; and imports nothing more than 

our Summons of declarator and removing upon the 

^th claufe of the ASi 1 756.— The Englifh mode 

of ferving that deckration introduced by this 

Adl, fb exadlly refembles dur forms in warnings 

and rcmovings, that one would be apt to think 

the former borrowed from the latter. — The 

coxifeflion of the kafe^ entry ^ and oujlery means 

no more than that the defender acknowledges 

his being properly brought into Court ) or, as we 

would fay, that the Jiimmons and execution are 

unexceptionable. -^^o procefs, by our late Act, can 

be brought, till a fall ye^ar's rent becomes due, iii 

every caleZ ' This is by no means lefsfeyere than 

the Englifh Statute. The tenant is allowed, by 

the latter, fix months even after judgment*, to 

get relief by a bill in Chancery, which is equal 

to our year's rent. But the great, the material 

difference is— no a<5lion upon the Statute is 

competent, where there remains fiocking^ or 

effe^s 

* This circumftanCe let eqtial to a delay of fix months more at 
V l:ail> where delay is wanted by the par^y. 
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iffccis upon the land^ . AccordangJjr, it inuft ap- 
pear upon the trial, ' That no fuiEcient diftrefs 
*. was to be found upon the demifed premiffe^^ 
* countervailing the arrear thca due/ 

By our Law, as gi^en W in die 1756, the 
extent of a teixant's movealjlcs, or flocking, 
though enough to. difchargei four times the 
arrear, afibrds no defence. 'Tis fufficient that 
he has not paid rent for a ycai!»^— May it not 
happen (nay it has frequently happened) that 
the tenant cannot niflke money of his prodiicd ? 
Does not this fhock the antient and hiimaile 
principle of ourlLaw, which, difchai^cs anikn*s 
lands to be feized, wliile he has moveables to be 
taken iij payment ?• and, to a tenant, his poffcf- 
fion is the fame as property to •^an herctor.--*- 
What claim has the landholiici^iibut.for the prior 
ducQ of his iapds ?— To that ajone h« trufts-iji 
the contra(5t of leafe; and therefore, .while ti\e 
produce is in his power, he caftnot be imd to 
be injured, and ought not to be allowed, tp 
ftretch his arm further againft the labourers of 
the ground. — ^The Englifh tenant is allowed, by 
the Statute itfelf, to pay his arrears ::^the mo** 
ment this is done, and cofts difcharge^, his 
fears are over. But, by the Scottilh A<51^ the 
exiftence of the ajrear itfplf 'works a forfeiture 
of his leafe, not indeed direBly^ hut ivith equal 
certainty in the end : For, how are tenants thus 

expofed 
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acpofed in a public Court, to fin4 caution for 
five years fubfequent rent ? — The demandniuft 
nine . times in ten ruin the individual. If the 
year's arrears be paid up> are not the parties iii 
Jtatu quo /'---Is not all the fecurity originally truft*- 
ed to, i. e. the (locking and induftry of the leffee, 
remaining ? — ^What title, then^ has the Mafter 
to morei in law, or in common fenfe ? 

By the antient procefs of Cejfavit^ caution for 
terms ta come was required of the tenant : but 
it will be remembered, that it not only behoved 
him to be tivo ycurs in nrrear^ but it muft have 
been further eilabliihed, that the lands had lain 
frcjh^ and unoccupied for tivo ycars.-^Herc was a 
folid foundation for a demand of fecurity. The 
Mailei: had nothing elfe to truft to; he had no 
produce open to diftrefs, and could place no 
confidence in the induftxy of a tenant capable 
of fuch negledl. — ^Thc Law itfelf eftablifhed a 
prefumption againft him, which he was obli- 
ged to take off by finding bail. — The AA we are 
confidering, is filent upon this head. The Le- 
giflature prefumed arrear to be the confequence 
of negledl of labour ; and as it paved the way 
to certain recovery, either of the arrears, or of 
the poffeffion, the matter of negled, or, as wc 
term it, defertiorij is left to be remedied by the 
antient procefs. — Notfo our A61 of Sederunt,— 
* If the tenant incurs a year's reiit, or Ihall 

U * defert 
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^ defert his pofTeflion, and leave it unlaboiltetf 

* at the ufual time of labouring ; in thefe^ or 

* either of thcfe cafes, the a6Hon nxay be brought; 

* and the tenant muft find caution for five 

* years,' which is, in other words, be mu/t remove^ 
-^Thus, the' the rent be regularly paid, the te- 
nant may be diftreflcd,, and attached by his 
Maftcr,. undtr this A<51.' 

What their Lordfhips confidered to be de/er^ 
Hon of a fann, is not dcfcribed ; and a gcherat 
term in ftatutory law,, is a vice tnfuifftantialibus. 
They muft have meant fomething difiereiit firom 
leaving the lands \vifrejh\ for the defertion is^ 
coupled with the words * and leave the land* 

* unlabouFed/-^If it is* meant that the tenant 
removes his family, there are many caies where 
he muft do fo .—Perhaps he takes a larger farnk 
—Perhaps there is not accommodation for himr 
t)n the land ; and tho- there iis, the tenant re- 
fides in a village unconneded wish it. The qua- 
rel of the heretor, then, muft be confined tt) the 
leaving the lands unlaboured at the tifual time of 
labouring. Thele words are devoid of precifion^ 
and ought not to found" any penal confequence^ 
*— "In our very uncertain climate, it cannot be 
juftly faid that we have an ufiml time of labour^ 
tw^.— This cna<Sment puts it in the power of 
the Mafter to bring a vexatious and oppreffive 
d(5lion againft his tenant ; and I am informed, 

that 
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that Inftahces are every day to-be met with 
in the inferior Courts. — I appeal to the eftar 
bliflied form of their libel.— The circumftanc^ 
of defertion is there ftated as a word of fiyk^ 
without a^ meaning j and a part of a farjn, nay 
^ftngU fields left unlaboured, when the land^- 
lord \\ pleafed to think it ought to have been 
oxherwife, is made a ground of aSlion. 

It is in vain to fay, that none of thefe abufes 
will be fufifered by the Court of Seflipn : no- 
body can doubt of it.— -The Honourable Judges 
have reprejHed them on every occafion with be- 
coming fpirit. Butftillalaw, the words of which 
may be ftretch^d to cover oppreffion, muft be ^ 
bad Ifinv: it gi^ires *a advantage to one part of the 
fubjedls againft the other : it ptits this advan-p- 
tage in the hands of that clafs^ whofe fituatioii 
in life gives them a fufficient fuperiority.-— 
Many tenants, I am told^ fink under the weight 
of this A(fl of Sederunt, without a thought of 
oppofition ; and the , remarkabje inftance of itg . 
abufe I formerly mentioned, came out entirely 
by. accident^ and not by means of the indivi*- 
ilual — He felt the iron-hand of opjirefEon, but 
he imagined the law had authorijid it. 

The Britilh Statute gives no relief againft the 
procefs of ejedment, unlefs the arrear is paid 
in to Court, which arrear may be delivered to 
ihe Matter, upon lecurity, 

U a . The 
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The Sheriff, with us, by the A(5l 1756, an- 
fwers to the Court of King*s Bench ; for h^ought 
to judge according to the letter of the A61 of 
Sederunt.— The Court of Seflioh becomes our 
Court of Equity;, where alone the tenant can 
feek relief; and the bill in Chancery correfponds 
to our bill of fufpenfion or advocation. 'An fn- 
jundlion to Jlay proceedings at law^ is granted 
upon the Chancery bill ; we obtain a^ upon our 
bills. The application in Scotland may be re- 
fufed, and accefs denied to our Court by a flngle 
Judge : and it is the purpofc of the fixth article 
of the hdi of Sederunt, to render the admiflion 
into Court dill more difficult. Tho' one Judge 
may refufe, it requires tivo^ or the whole Court, 
to pafs the bill: but if the tenant obtains this, 
he mufl find caution for the confequences, da*- 
mages, and expences ; whereas, by the Britifh 
A(5l, the arrears and taxed cofts are only paid 
in to Court. In fhort, the principle of the Ad 
of Parliament is ' the recovery of the arrears 

* juftly due by the tenant, or, in default thereof, 
^ the recovery of the pofTcfEon, under every 

♦ chance to- the tenant of preferving it? — ^The 
intention of the Ad of Sederunt 1756, was 
doubtlefs the fame. The public good, and the 
confideration of juflice, could alone influence 
our Honourable Senators : but, to judge o^ this 

^ prdinajice bjr the letter^ a flrjmger would be apt 
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to ^conclude, That the principle of it waS * the 

* recovery of the pofTeflion, whenever Landlords 

* {hall find it agreeable to their pleafure or their 

* intereft/— By tiie Adl of Parliament, the En- 
glifh proprietor runs the rifk of lofing a yearns 
rent, in lieu of his recovery ; for, tho' the land be 
deferted, according to our^underftanding of it, 
lie cannot bring his eje(5lmeht till after^x months^ 
nor execute it in lefs than a year * — whereas, by 
the Scotch regulations, the Landlord is protedl*- 
cd from the poffibility of lofs, and has the ad- 
vantage of every chance for deftroy ing his tacks- 
man's right. 

> Ye Matters ! then. 
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* Have mercy^ on the rough laborious hand, 

* That finks you foft in elegance and eafe : 

* Be mindful of thofe limbs, in ruflTet clad, 

* Whofe toil to you is warmth and graceful pride : 

* And, oh ! be mindful of that fparing board, 

* Which covers your's with luxury profufe/ 

TUOMSOH* 

After arraigning this ordinance of our Su^ 
preiyie Court, it would be partial, it would be 
moft unjuft, not to declare. That, in the execu- 
tion of it, our prefent Judges feem adluated by 
the humanity which infpired thefe lines of the 
poet of our country. They give the tenant every 
chance of preferving his pofleflion : they give 
liim every delay which th^ forms can afibrd. 

By 

f /• ^. If the tenant chufes to prcYcnt \!\v\^ 



By this condudl, it feems tacitly to be acknow* 
ledgedy that the A61 1756 has been made, as 
the great Bacon finely exprefles ic, uj>on thejpup 
of the occqfim ; and that it is fometimes more ho^ 
noured in the breach^ than in the obfervance. 

In tracing the hiftory of this fubjedl, we have 
feen that the law and pradlice both of England 
and Scotland, were, in the matter af remcnfing^ 
(as in every other branch) originally the fame. 
The entry of the Lord, the ejedlment and oufter 
of the Tenant, were real^ literally understood, 
and literally executed. — ^The Englifti Legiflature 
foon .reduced thefc barbarous manners into 
mere form and found. ^ 

Our early anceftors obeyed laws of every 
kind I with ♦ relu<5lance ; and if, in the reign of 
fome of our more ancient Princes, the matter of 
dilTeifine and ejectment had been brought un* 
der controuL it is certain that all ideas of that 
kind were afterwards loft. Our Nobility, and 
^reat Proprietors, continued to attack, ouft, 
and cjecS tenants and vajQTals by force of arms ; 
and the tenants learned to defend their pof- 
fefSons^ and to deforce or difleife their Lords 
by the fame means : hence it came tp be total* 
ly forgot, that ever we had any law, rule, or 
order in this bufinefs. The Englifti ftill retain 
the fliadows of their old forms,- — while a fet of 
new rules got footing with us, which had little 

appareai: 



Sppaf ent relation to the ancient pra dice ; arid 
hence, in Scotland, tenants are faid to be nvam* 
id and removed^ while, in England, the uncouth 
terms of remote antiquity are preferved amidfl 
the gentleft manners.— 'They are laid to be 
entered upon, oufted^ and ejeSled. 

There are men, to whofe minds the idea pf 
|)roperty inland may be alone prefent, and wha 
think every reftraint upon their powers unha-' 
tural and impolitic.-— Let thofe who reafbn ia 
this manner recolledl, that the monied intereft 
of the kingdom, is^ by fevere laws, reftrained 
from taking annualrent^ unlefs according to cer- 
tain rates and teriris prefcribed. — Land is thtf 
principal (lock of every nation, and the princi- 
pal fubjedl of induftry. By abufing their right^ 
land-holders hurt the community, more efTen- 
tially than money-holders can do. They render 
miferable the moft ufeful and moft laborious 
clafs of men : they ftifle the exertion of that in- 
duftry, upon which every thing depends.— -Why 
the landed intereft has not been laid under 
reftridlion, as well as the monied, can only be 
anfwered^. by' obferving that the body of our 
Legillature have always been borrowers of mo- 
ney, and proprietors of land. ^ The pradlice of 
giving land in lea£es, and other modes of bcv- 
flowing fecurity upon t'hc poffeflbr, has reftOreJ, 
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an ibme mcafure, the natural rights ofitiati^ 
kind; it has made the foil once more the 
comn^on mother. — Location, the emphyteuttgy 
were unknown to Old Rbme in the time of thct 
Gracchi ; and it has been well remarked, thatj 
liad they been well known, the convulfions of 
that period, occafioned by the unequal diftri- 
^bution of lands, would have been prevented* 
tJnder the feudal law, the lower clafs cjf people 
was protedled by the affiftance given to theit 
Chiefs, and by the ^mutual attachment natu- 
rally created between men equally expofed to 
danger, and engaged in perpetual war. 

Feudalifm is liow lio more : it has difappear- 
ed before the fpirit qf commerce.— If landlords 
are not influenced by manners, by feeling for 
their f*pecies, immediate intercft, in thefc days, 
jpoints at thei'r induftnous tenants only as fpun* 
ges to be fqueezed. — ^The Mafler (tudies an in* 
fidious vigilance, which he terms * Attention to 
tis affairs \ and the tenantry are opprefled^ de- 
bafed, corrupted.— Hence that loW cunnings 
that little over-reaching difpofition, which wc 
often blame in country-people.-^— Alas ! thefe 
are the arms which Kature puts in the hands 
of the oppf efled. The prevalence of fuch vices 
among the lower clafs of mankind, is an un- 
erring iign of oppreiEon and poverty.-^— Go to 
England : there, an honeft blunt fimplicity 

forms 



( i6i ) 

forms the general charadler of their country- 
people. — It is needlefs to alk, Why ? — Public 
propriety, and fblid improvements, have always 
attended the wife, humane^ and generous ad- 
miniftration of the Landlord's private right* 
And it is an obfervation of the moft judicious 
political writers. That England owes its luftre, 
and its power, to her Nobility and Gentry hav- 
ing far excelled the Peers of all other nations, 
in this public virtue*. 

» 

* Eflay on Property iil Land. 

Hints to Gentlemen of Landed Property* 

N, B* The following defcription of the French Pea fan try, is 
given y as it were but yefterday, by Monf. de St Lambert, the 
elegant Author of Les Saifons-^^'^ 

* Helas 1 dans nos climats, le peuple des hameaiix^ 

* Rendu ftupide enfin par I'exces de fes maux, 

* Ne fait point par fon art, feconder la nature ; 

* U habitude et 1' inilindi dirigeant fa culture^ 
« II n' inTentc jamais, ct tremble d' imitcr, 

* Pour ccfler d' etre pauvre, il n'ofc rien tenter $ 
< II traine avec effort fa vie infortunce, 

' £t penfe qu'auz douleurs les dicux Tent condamnee.' 
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APPENDIX. 



N*^ L — ^See page 45. 

RENUNCIJ riON of the Pofefton of Lands, 



B 



E it kena 4 to all men^ me A. B. tenant 
in , to have renounced, di {char- 
ged, and Jimpliciter overgiven, and for me, 
my Iheirs and affignees, renounces, iiifcharges, 
zxid Jimpliciter overgives all right, title, tacks, 
kindiiefs, good-will, property and pofleffion, 
which I have, had, or may pretend to have, 
any manner of way, to the occupation of thq 

town and lands of , poflefled by me 

in virtue of a tack from C. D. dated the 

day of , which ceafes and expires 

at the term of Whitfunday next, and that 
to and irr favours of the faid C. D. heretable 
proprietor thereof, and his heirs ; with power 
to him, by his tenants, fervants, fpbtenants, 
and others in his name, peaceably to enter 
thereto at the faid feaft and term of Whit-*^ 
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funday next ; and to occupy, labour, fct, ufe, 
and difpofe. thereupon, in all time coming 
thereafter. — Likeas^ I grant my lei f^ wife^ 
bairns, fervants, family, fubtenants, goods 
and gear, lawfully and orderly removed there- 
from at the faid term of Whitfunday next, 
but any warning or decreet of removing: And 
binds and obliges me and my forefaids^ to 
flit, redd, and remove myfelf, and my above 
written, furth and frae my occupation of the 
faid lands, biggings, yeards, and pertinents 
thereof, at the faid term ; and to warrant thir 
prefents at all hands, and againft all deadly,* 



N^ II. ' See page 6i. 

PRECEPT of WARNING. 



\ Heretable proprietor of the lands and 

• others under written, to -^ 

executors hereof, conjundlly and feverally^ 
greeting. — It is my will, and I defire you, that 
incontinent this my precept feen, ye pafs, 
forty days preceding the term of Whitfunday 
next to come, and lawfully warn, conform to 
the A61 of Parliament made concerning warn-^ 
* ing of tenants to remove from lands, the 

^ perfon^ 
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perfons aftfif named, pretended tenants, and 
others under written^ viz, (Here mftrt the 
names of the tenants ^ and of the lands ^ as in the 
tacksy or in the herekfrs rights) to flitt and rer* 
move themfelves, tfceir wives, bairns, fami- 
lies, fervants, fubtenants, cottars, goods and 
gear, forth and from the faid lands and others 
above. written, ivith the pertinents ; and to de- 
lift and ceafe from them, and kave the fame 
void and redd at the faid term of Whitfunday 
next to come ; each of the faid peffons for thdr 
own parts, fo far as they occupy thereof; to 
the effedl that I, my tenants, fervants, and 
others in my name, may enter thereto, peace- 
ably bruik, joice, occupy, labour, and ma- 
nure, fet, ufe, and ^ difpofe thereupon as my 
heritage, at my plcafure, intime coming, con- 
form to my infeftment, aqd fiifine thereof; and 
that ye ufe the whole remanent order of 
learning againft the fore-named perfons, for 
removing from ^^^nd others abqve Spe- 
cified^ prefcribed by the Adls of Parliament 
made thereanent : Certifying them, if they 
do in the contrary, and continue to occupy, 
labour and poffefs the lands and others^fore- 
faid, after the faid term of Whitfunday next 
to come, they fliall be holden and reputed 
violent poilefTors thereof, and compelled to 
m^ke payment of the violent profits of thd 

* fam 
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farne^ with all rigour. — According to juftice^^ 
as ye Ihall anfwer to mc thereupon. The 
which to do, I commit to you conjundlly 
and feverally my ofBcers in that part, full 
power by this my precept (written by ■ ' ■ " ) 
and fubfcribed by me, at ■ ■ ■■ 



No. IIL See page 86. 

INSTRUMENT of Ejeffion and Pojfejjion, ' 



At 

nn H E which day, 6*r. compeared perfonally 
upon the ground of the lands of A. B. 
and with him C. meflenger and fheriff in 
that part fpecially conilitute, holding in his 
hands Our Sovereign Lord's letters of ejec- 
tion, dired at thq inftance of the faid A. he- 
retor, againft D. pretended tenant and occu- 
pier of the lands, commanding and c|mrging 
all paeffengers-at-arms and iheriffs in that 
part, to pafs, and in his Majefty'fi name 
and authority, eje<S and output the faid D. 
and his wife, bairns, ^c. forth and from the 
lands and others forefaid, with the pertinents, 
and to enter the faid A. B. and his fervants, 
and others in his jp^me, to the adual, re^l, 

* and 
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* and void poffeflion thereof, and to hold, for-* 
tify, and aflift them therein, as the faid let- 
ters of ejection, dated, ^c. more fully bears : 
And then and there the faid M. taking in his 
hands the faid letters, and being defired by 
the faid A. to proceed to the execution of his 
office in the premiffes, conform to the tenor 
of the famen in all points, did, in obedience 
thereto, pafs to the dwelling-houfe df the 
faid D. F. up6n the ground of the faid lands, 
and there ejeifled and outputted the faid D. F. 
his wifej bairns, &c. tenants, &c. together 
with the whole articles of houfehold- furniture, 
conform to a particular inventary thereof 
made in the order of out- putting' the fame, 
fubfcribed ' by the faid G. the officer above 
mentioned, and the witneffes above dejGgned, 
td which reference is hereby made brevitatts 
caufa ; and thereafter the faid C. extingiiiffied 
the fires in the houfe, locked the doors, and 
delivered the keys thereof to the faid A, B. 
^ heretor, and thereby entered the faid A. his 
fervants, and others in ^is name, to the peace- 
able pofTeffion thereof, conform to the tenor ^ 
of the faid letters of ejedlion, laws and prac- 
tique of this realm, in all points. Lajily^ 
Upon all and fundry the premiffes the faid 
A. B, a£ked and took inftruments, &c/ 



No. IV. 



/ 
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No. IV. ^See page 86. 

INSTRCTMENT taken upon the Pojfefton of 
Lands^ given by a Sheriff in obedience to 
Letters of Eje^ion and PoJfeJJiori. 

At the day of 

nn H E which day^ compeared perfonally, art 
honourable perfon A. B. SherifF-depute of 
the fheriflfdom of Edinburgh, and pafled with 
me and the witneiles after mentioned, to the 
ground of the lands of , formerly 

poffefled by C. D. ; and, at command of the 
letters within fpecified, and in obedience 
thereunto, entered E, F. perfonally prefcnr, 
to the pofleffion and occupation of the fevcral 
lands after fpecified, and that by deliverance 
to him of the ftreiked plough by the ftiltS 
thereof, and certain furs were tilled therewith j 
and the faid A. B/ the Sheriff protefted, that 
he had fulfilled the conimand of the faid let- 
ters: Whereupon the faid E* F. to whom pof- 
feflion had been given, alked and took in* 
ftruments, ane or mair, in the hands of me 
Notary Public, Thefe things were fo done, &c/ 

This lajl Form was ufed in the cafes where difputed 
lands, lands wadfetted, &c. were decreed to be 
rejiored to the reverfsrs^ or proper owners. 

No. V. 
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N** V. See page 93. 

1 ^ i 

FORM of a Precept of Removing and EjeBion^ 
contained in Decreets pronounced by the Sheriffs. 



\ 



QRDAINS the officers of the faid flieriff- 
dom to charge the faid A. B. to flitt and 
remove himfelf, wife, bairns, family, fubte- 
nants, fervants, cottars, and dependers, goods 
and gear, furth and from the faid (Here the 
fuljedls in the decerniture are repeated) and to 
leave the fame void and redd at the faid 
term of Whitfunday next, to the end the 
faid G. D, purfuer, or others in his nalne, may 
then enter thereto, and peaceably poffefs and 
enjoy the fame in all time coming, and that 
within 48 hours after the faid term of Whit- 
funday next [if the charge to remove be gi* 
ven before the term ; or nvithin 48 hours next 
after the charge^ in cafe the fame is not gi-- 
ven after the term of Whitfunday\ under the 
pain of ejedlion ; ^ wherein if the faid A. B, 
defender fail, that the fkid officers ejedl, re- 
move, and put forth the faid defender and 
his wife, bairns, family, fervants, fubtenants, 
and cottars and dependers, goods and gear, 
furth and from the faid fubjedls (Here repeat 

Y ' them) 



( lyo ) 

them) and keep, hold, and detain them furth 
thereof; and enter and poiTefs the faid C. D. 
purfuer, or others in his name, therein ; and 
maintain, uphold, and defend them in the 
pekceable pofleflion thereof; and to caufe in- 
ventary of the haill goods and gear fo to be 
ejefted; and, if needful, to make gates and 
doors open and patent,. and ufe his Majefty's 
key for that efFedl ; and alfd to do and bbferve 
the haill remanent order anent removings pre- 
fcribed by the A61 bf Parliament ; and alfo 
ordains precepts, and all other executions 
needful, to pafs and be. dired hereon in form 
as effeirs/ 
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/i>r lefler /v^i lefTor, 

Put a comma, after the word ivadfirffers, 

'For that r^^^ the 

For the pofTeflion of liferenters, read, the poifeilion 
of /^tf tenants of hferenters. 

/br M'Doiigal r/<T^ M'Dowal, 

For M'Braes read M^Braer 

Vide Appendix, No. 3. and 4. 

The references (hould be altered thus — The * put to 
the A£t of Parliament, and the f to Montefquieu. 
136. 3. The following Note fhould have followed the quota- 
tion from Lord Coke : — * Here we difcovcr the 

* principle of our ancient Scottifh Aft of Parlia- 

* ment, which protefted the tenants of Hferenters, 

* ward-lands, &c. _ Thefe tenants did not know 

* the end of their terms.* 
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